OCCASIONAL PAPER NO 52

Governance and APRM Programme

November 2009

Human Rights in Foreign
Policy and Practice:
The South African

Case Considered

Danny Titus



ABOUT SAIIA

The South African Institute of International Affairs (SAIA) has a long and proud record
as South Africa’s premier research institute on international issues. It is an independent,
non-government think-tank whose key strategic objectives are to make effective input into
public policy, and to encourage wider and more informed debate on international affairs
with particular emphasis on African issues and concerns. It is both a centre for research
excellence and a home for stimulating public engagement. SAlIA's occasional papers
present topical, incisive analyses, offering a variety of perspectives on key policy issues in
Africa and beyond. Core public policy research themes covered by SAIIA include good
governance and democracy; economic policymaking; international security and peace;
and new global challenges such as food security, global governance reform and the
environment. Please consult our website <www.sdiic.org.za> for further information about
SAllA's work.

This paper is the outcome of research commissioned by SAllAs Governance and
African Peer Review Mechanism (APRM) Programme.

ABOUT THE GOVERNANCE AND APRM PROGRAMME

Since 2002, SAlIA's Governance and APRM Programme has promoted public debate and
scholarship about critical governance and development questions in Africa and beyond.
The programme seeks to improve public policymaking by linking governments, citizens and
researchers through a variety of publications, training workshops and research fellowships.
The project has worked on the African Peer Review Mechanism and governance in almost
20 African Countries. SAlIA welcomes original governance-related manuscripts to consider
for publication in this series.

Series editor: Steven Gruzd steven.gruzd@wits.ac.za

The Governance and APRM Programme thanks Alex Potter, Shaun de Waal, Dianna Games,
John Gaunt, Rex Gibson, Barbara Ludman, Richard Steyn and Pat Tucker for editorial
assistance on these papers.

SAIIA gratefully acknowledges the Royal Netherlands Embassy in South Africa, which
has generously supported the Governance and APRM Programme and this series.

This publication is also available in French. Translations by <www.alafrench.coms>.

© SAIIA November 2009

All rights are reserved. No part of this publication may be reproduced or utilised in any form by any
means, electronic or mechanical, including photocopying and recording, or by any information or
storage and retrieval system, without permission in writing from the publisher. Opinions expressed are
the responsibility of the individual authors and not of SAIIA.




ABSTRACT

This paper argues that human rights have come to be widely understood as occupying
a legitimate place in foreign policy. However, less clear are exactly how this is to be put
into practice and the nature of states’ responsibilities in this respect. This paper opens with
a look at the questions posed by Peter Baehr, an authority on the relationship between
human rights and foreign policy, such as whether countries should attempt to promote
human rights through foreign policy and how they can achieve this goal. The international
legal human rights framework is outlined as the foundation for this engagement between
human rights and foreign policy. The various documents of relevance here — such as the
Universal Declaration of Human Rights — provide particularly powerful tools for states to
use in promoting human rights internationally. The key challenge to a successful human
rights-oriented foreign policy comes from the concept of state sovereignty. Article 2(7) of
the UN Charter provides the basis for arguing in favour of non-interference in the domestic
jurisdiction of any state, and it is used by countries when responding to charges that they
have violated human rights. The paper also presents arguments against this interpretation,
noting that Article 1(3) of the UN Charter recognises the promotion of human rights and
does not see this as interfering in the domestic jurisdiction of another state. Having examined
the theoretical framework, the paper looks at perceptions of South Africa’s foreign policy,
in particular the way in which the country is viewed as having opted out of human rights
activism. It then offers some pointers on the appropriate connection between foreign policy
and human rights. Key in this respect are the employment of human rights standards and
the need to move beyond notions of the inviolability of sovereignty.
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HUMAN RIGHTS IN FOREIGN POLICY AND PRACTICE

INTRODUCTION

he Universal Declaration of Human Rights (UDHR), adopted by the UN in 1948,
Tquickly became the international standard for human rights and one of the seminal
documents underpinning international human rights law. But human rights were long
considered to be at odds with the realpolitik of international affairs, especially by
proponents of realist thought. In 1979 Hans J. Morgenthau, often considered the father
of the discipline of international relations, famously dismissed the notion of international
law — and thus by extension the notion of a binding role for human rights — having
relevance to foreign policy: ‘A professor of law at Harvard at the beginning of the century
said that, with the exception perhaps of theology, there is nothing about which so much
nonsense has been written as international law.”

Today, although there is continued debate around the subject, the notion of human
rights playing a role in foreign policy is no longer considered so outlandish. In an article
in Foreign Affairs in 1993, the year before he became South Africa’s first democratically
elected president, Nelson Mandela wrote that ‘[h]uman rights will be the light that guides
our foreign affairs’.?

Internationally, so the theory would hold, countries would generally align their
international human rights obligations to their respective foreign policies. For example,
the Netherlands is a country that is generally recognised as an energetic proponent of
human rights in its foreign policy. In 2007 the Dutch Ministry of Foreign Affairs captured
its approach in a document entitled Towards a Dignified Existence: A Human Rights Strategy
for Foreign Policy.? The Dutch minister of foreign affairs, Maxime Verhagen, in his foreword
concludes that because human rights currently appear to be subject to erosion, Dutch
policy would attempt to chart a different course:*

It is exactly now that we need to come up with extra efforts to ensure that human rights
remain at the top of the political agenda. And exactly now we need to take extra care that
it does not remain with good intentions, but that words are indeed turned into actions. It
is therefore of importance that we strive towards an approach as effective and realistic as

possible, along with all the other goals of foreign policy.

How this is achieved is the subject of this paper.

A good place to start is with the observations of Peter Baehr, an influential academic
authority on human rights and foreign policy. He asks a series of questions in this regard,
encapsulated in the title of his inaugural address in 1986: ‘Human rights and foreign
policy: Are they compatible?” In answering the question, he provides a sober outline to
deal with the challenges of human rights and foreign policy. His approach is still highly
relevant and valuable.

Baehr poses six questions (which are paraphrased here):

e Can a government promote the implementation of human rights in another country?

e Should a government promote the implementation of human rights in another
country?

e Which governments?

e Which countries?
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e Which rights?
e In what way?

These are the questions facing a country when asked the question about the compatibility
of human rights with foreign policy.

Historically, the place of human rights in foreign policy is not to be separated from
the gross violations of human rights by the Nazi regime during the period 1933-45.° The
absence of appropriate reaction from the international community in this instance seemed
to suggest that it was time to codify the rights that all should enjoy — merely by virtue of
their humanity — and by implication, the (largely undefined and non-binding) duty of
other states to uphold these rights, even across borders. Today there are many countries
where violations of human rights are commonplace, underlining the ongoing relevance
of Baehr’s questions.

HUMAN RIGHTS INSTRUMENTS

The foundation of all international ‘instruments’ promoting and protecting fundamental
human rights is the UDHR. This statement is premised on the belief that this declaration
is accepted worldwide. Human rights, or at least a core group of them, are considered to
be universal.

The first sentence of the Preamble of the UDHR states: ‘Recognition of the inherent
dignity and of the equal and inalienable rights of all members on the human family is the
foundation of freedom, justice and peace in the world’.

No member state of the UN in 1948 voted against the UDHR. The adoption of the
declaration took place when a large part of the world was still under colonial rule — and
thus developing countries have at times argued that as they were not part of this process,
the UDHR inadequately represents their perspectives. Nevertheless, the declaration has a
particular international moral authority, and today no country will openly denounce it. At
the vote on the adoption of the UDHR on 10 December 1948, 48 countries were in favour
and none were against, while eight abstained.” The eight states that abstained from voting
were the Soviet Union and five of its allies, Saudi Arabia, and South Africa. South Africa
— with its policies on race — objected to the equality principle of Articles 1 and 2. Saudi
Arabia’s abstention related to the fact that freedom of religion included the right to change
one’s religion, to which it was opposed. The Soviet Union and its allies would not accept
that individual rights existed outside the context of the state, and wanted to see a greater
emphasis on national sovereignty.

The Soviet bloc’s latter argument — the question of national sovereignty — is one with
ongoing resonance. The role of human rights as a binding concept in international affairs
challenges the notion of state sovereignty, and this is brought to the fore by international
human rights instruments. By accepting international human rights obligations, states
implicitly agree to limit their sovereignty. In some instances, this is linked to monitoring
or enforcement by supranational organisations, such as the UN, the EU or the African
Union (AU).

The UDHR proclaims equal rights for all members of the human family. According to
Hector Gros Espiell, president of the Inter-American Court of Human Rights,®
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this means taking them into account with their respective identities and differences. The
right to difference is accordingly claimed, and this is essential if the identity of each human
being is to be a genuine and undisputed reality. The human objective of the Declaration is to
unite all individuals over and above their differences, to combine unity and diversity in the

name of equal dignity in regard to differences of identity.

The power that the declaration, and others like it, wields rests to a very significant degree
in the extent to which it is able to exercise moral authority. The British law lord Lord
Acton captured this in a reaction to the French Declaration on the Rights of Man (1789)
by referring to ‘this single page of print, which outweighs libraries, and is stronger than
all the armies of Napoleon’.?

Baehr, however, cautions that the acceptance of these texts does not mean that the
universal character of human rights has been generally accepted. He refers to the following
criticisms of the UDHR:"

e It was drafted when most of the nations of the developing world were still under
colonial domination; those nations that subsequently incorporated the standards of
the UDHR in their constitutions or accepted them as members of the Organisation of
African Unity or the Organisation of American States did so under Western pressure.

e The rights in the UDHR are said to reflect mainly Western ideological views, rather
than values dominant in non-Western societies.

e The UDHR uses an individualistic approach to human rights, which is supposedly not
suitable for societies that emphasise collective values.

The problem of the understanding universality of these rights was the subject of two
UN International Conferences on Human Rights, held in Tehran in 1968 and Vienna in
1993, which confirmed the universality of rights. The Proclamation of Tehran of 13 May
1968 solemnly declares in paragraph 2: ‘The Universal Declaration of Human Rights states
a common understanding of the peoples of the world concerning the inalienable and
inviolable rights of all members of the international community’.

The Vienna conference, which took place 25 years later in 1993, found itself in a
world that had undergone tremendous changes. The Vienna Declaration could therefore
go much further than the Proclamation of Tehran.'' It recognised that the common basis
of these rights is to be found in the dignity of the person.

In its first paragraph, the UDHR states: ‘The universal nature of these rights and freedoms
is beyond question.’ The fifth paragraph addresses the question of universality more fully:

All human rights are universal, indivisible and interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis. While the significance of national and regional
particularities and various historical, cultural and religious backgrounds must be borne in
mind, it is the duty of states, regardless of their political, economic and cultural systems, to

promote and protect human rights and fundamental freedoms.

Espiell views the provisions of the Vienna Declaration as leading to the following

conclusions:!?
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e They state once and for all that dignity is the common basis of all human rights;

e They proclaim the universal character of those rights;

e They recognise, within the acceptance of this universal understanding, the need
for taking account of national and religious particularities and of various historical,
cultural and religious heritages.

As to the differences of opinion regarding the concept of universality and its relationship
to cultural diversity; national and regional particularities; and various historical, religious
and ideological heritages, Espiell regards these as the ‘expression of political realities that
cannot be disregarded’. However, they"?

cannot set aside the interpretation of an instrument approved by consensus, which has
to be construed and understood in accordance with its literal meaning in the context of
the instrument, taking into account the object and purpose of the Final Act of the Vienna

Conference.

Baehr, by contrast, is less optimistic.'* He is not prepared to accept that the Vienna
conference has settled the matter of the universality of human rights. Paragraph 5 of the
Vienna Declaration to him is, to put it mildly, unclear. What do ‘regional particularities’
mean in the context of the universal application of human rights, in particular when we
consider the examples of torture and the death penalty, and when most countries pretend
to respect the international norms of human rights?

Mindful of these debates on the universality or not of human rights, the UDHR is
still recognised as the foundation document of human rights throughout the world, and
practically no state will argue that it will flout this declaration. In fact, it has been argued
that the declaration has reached the status of international customary law."

Regional bodies have attempted to draw up human rights instruments for their own
jurisdictions. In respect of Africa, for example, a key instrument is the African Charter
on Human and Peoples’ Rights. As its name implies, it attempts to deal with the rights
of both communities and individuals. The enforcement of these rights — indeed, of
human rights generally — in Africa is weaker than in the EU. Yet we need to bear in
mind that Europe had a head start of fifty years with its European Convention for Human
Rights of 1950. However, an African Court of Human Rights has been established and the
African Commission of Human Rights is attempting to play a key role in human rights
implementation on the continent.

HUMAN RIGHTS IN SOUTH AFRICA AND THE FOREIGN POLICY
CONNECTION

Human rights considerations in South Africa’s foreign policy should not only or necessarily
be viewed as being ‘constitutional’ in the national sense (i.e. arising from South Africa’s
national Constitution), but also ‘international’ (arising from international human rights
instruments). There is an interplay between constitutional human rights and international
human rights law that provides the framework within which South Africa should approach
the question of human rights in its foreign policy. In South Africa, the 1996 Constitution
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provides an enabling framework for constitutional human rights. The international
community also bestows upon the country’s citizens international human rights that need
to be implemented in terms of the international treaties and agreements that South Africa
signs and ratifies.

When a country signs and ratifies international human rights instruments, it takes
upon itself the obligations to implement those rights, and to promote and protect
them. These two regimes of rights (international and constitutional) jointly provide the
framework within which citizens exercise their rights. In South Africa at present the focus
is very much on constitutional rights. But the international regime of human rights is
where human rights and foreign policy operate.

The International Bill of Rights is a composite of a number of instruments, and forms
the foundation of a number of related international human rights instruments. In brief,
the International Bill of Rights'® consists of:

 the Universal Declaration of Human Rights of 1948;

 the International Covenant on Civil and Political Rights of 1966;

e the International Covenant on Economic, Social and Cultural Rights of 1996; and

e the Optional Protocol to the International Covenant on Civil and Political Rights of
1976.

Related to this are such instruments as the International Convention on the Elimination
of All Forms of Racial Discrimination of 1965, the Convention on the Elimination of
All Forms of Discrimination Against Women of 1979, the Convention Against Torture,
and other Cruel, Inhuman and Degrading Treatment or Punishment of 1984, and the
Convention on the Rights of the Child of 1989. The major regional human rights treaties
are the African Charter on Human and Peoples’ Rights of 1981, the American Convention
on Human Rights of 1969 and the European Convention on Human Rights of 1950.

These more focused instruments carry the original broad commitments of the UDHR
further. The UDHR was very clear on the equality of women, and yet further covenants
were still deemed necessary to give further impetus to this idea. Civil and political rights,
as well as socio-economic rights — respectively the so-called first generation rights and
second generation rights — were likewise also expanded upon in separate documents.

When South Africa is therefore engaging at international forums on the issue of human
rights, it is not so much in terms of its Constitution, but to what extent the country as
a whole is giving effect to its international obligations under the different international
instruments the government of the country has signed on behalf of its people. These, then,
are the norms and standards within which the relationship between human rights and
foreign policy is played out.

HUMAN RIGHTS AND STATE SOVEREIGNTY

The most transformative aspect of the human rights regime for the international system
is found not in its growth in scope, instruments, implementation and players, but in its
impact on a fundamental principle of international relations: state sovereignty.!’
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The principle of state sovereignty is established in Article 2(7) of the UN Charter,
which prohibits the UN from intervening in ‘matters which are essentially within the
domestic jurisdiction of any State’. However, Louis Henkin'® on the one hand describes
Article 2(7) as the ‘voice of impenetrable statehood’, and on the other hand recognises
that what the UN Charter contemplated regarding human rights from the beginning (i.e.
the promotion of human rights and co-operation with other member states) was not seen
as ‘intervention’ by the UN in the domestic jurisdiction of any state. We see this in the
human rights articles of the UN Charter:"

The UN Charter recognises the promotion of human rights as a purpose of the United
Nations in article 1(3). In article 1(2) the General Assembly is clothed with the responsibility
to ‘make recommendations’ for the purpose of ‘assisting in the realisation of human rights’.
In article 62(2) and (3) the Charter gives the Economic and Social Council (ECOSOC) direct
responsibility for human rights to ‘make recommendations for the purpose of promoting
respect for, and observance of, human rights and fundamental freedoms for all’ and to

‘prepare draft conventions’.

Thsan Dagi, a Turkish professor of international relations, concludes that there is an
‘inescapable tension between human rights and foreign policy’.?° This tension as seen
above between Articles 2(7) and 1(3) of the UN Charter is between a liberal-universal
understanding of human rights and an absolutist notion of territorial sovereignty. This,
says Dagi, gives birth to a ‘realist’ conception of international relations — in other words,
a notion of international relations premised on the exercise of power and cold national
interest in politics.

Other figures in international politics have made a contrary argument. The former
UN secretary general, Boutros-Boutros Ghali, in his Agenda for Peace*' — a special report
on peace published in September 1992 — wrote that ‘the time of absolute and exclusive
sovereignty has passed’.?” Another former UN secretary general, Kofi Annan, argued for a
redefinition of state sovereignty:*}

State sovereignty, in its most basic sense, is being redefined .... States are now widely
understood, to be instruments at the service of their peoples, and not vice versa [while]
individual sovereignty — by which I mean the fundamental freedom of each individual,
enshrined in the Charter of the United Nations and subsequent international treaties — has

been advanced by a renewed and spreading consciousness of individual rights.

Article 2(7) of the UN Charter makes it very clear that no state has the right to interfere
in the domestic affairs of another state. That states enjoy sovereign equality is considered
to be the foundation of the current international system. However, many scholars agree
with Henkin, above, that by granting rights to individuals, the conception of human rights
limits state sovereignty — human rights abuses within state borders, even perpetrated by
a government against its own people, are no longer matters solely within the purview of
domestic affairs.** A state’s legitimacy is tied to the proper treatment of its citizens and an
offending state can no longer hide behind a mantle of sovereignty alone.?

This perspective highlights the fact that whatever the discussions and debates
on markets and bigger governments, multilateralism or unilateralism, new financial

SAIIA OCCASIONAL PAPER NUMBER 52

10



HUMAN RIGHTS IN FOREIGN POLICY AND PRACTICE

institutions, and so on, there is a fundamental process of transformation at work. This is
the globalisation of the world in terms of its people: people with rights, and people that

matter:2°

This issue — the nature of the relationship between human rights and state sovereignty
— lies at the core of many contemporary debates in the field: the cultural relativity of
rights, international humanitarian intervention, human rights abuses as underlying causes
of conflict, and how to address past abuses in post-conflict peacebuilding. For these
reasons, human rights have to feature as a consideration in foreign policy and international

relations.

SOUTH AFRICA’S POSITIONS CRITIQUED

Public concern over South Africa’s approach to human rights in its foreign policy came
to a head in 2008 and 2009. This stemmed largely from the stance the country adopted
particularly on the crisis in Zimbabwe and positions it took at as a member of the UN
Security Council and the UN Human Rights Council. To many, this suggested that human
rights were no longer a notable consideration for South Africa’s foreign policy.

These concerns were not limited to those outside government. Towards the beginning of
2009 South Africa declined to issue a visa to the Dalai Lama to participate in a conference.
This was sharply condemned by a range of activists and commentators, who argued that
South Africa was betraying its commitment to human rights (the Dalai Lama is widely
respected in many human rights circles), probably to appease China (a country with a
problematic human rights record). The minister of health at the time, Barbara Hogan, took
the extraordinary step of stating that: ‘My government is dismissive of human rights’. She
added: ‘They [i.e. the government] should apologise’.*” This was quite extraordinary, and
refreshingly so.?® She was chided afterwards by the government; however, her stance was
a strong shift away from the traditional cabinet collective responsibility and she was not
forced to resign. In fact, she was made part of the cabinet in the newly elected government
under President Jacob Zuma.

It is interesting to note the South African governments position on human rights and
foreign policy.? It has stood by its claims that the human rights ‘underpinnings’ of foreign
policy continue to guide it. The minister of foreign affairs (as the post was then known)
argued in response to a question on this matter in parliament a follows:*°

There has been no change in the fundamental underpinnings of our foreign policy since the
advent of our democracy in 1994. Our stand of human rights is still the same. We believe
in multilateralism. Whatever limitation it may have it is still far better than unilateralism.
Acting within the AU and SADC [Southern African Development Community] is better than

acting alone on this issue.

It should perhaps be noted that the questioner included a significant reference to Zimbabwe
in the question.’ The specifics of this are not addressed in the minister’s answer.

As far as the South African government is concerned, the status quo on human rights
and foreign policy is clearly established, and it argues that it does not deviate from the
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approach of the Mandela era. In this respect, human rights remain the putative ‘light that
guides our foreign affairs’. This being the case, the South African state can therefore be
held accountable in terms of this stated position.

Human Rights Watch is one of the more credible international human rights non-
governmental organisations (NGOs). Two critiques of South Africa’s foreign policy (in
2008 and 2009) emanating from officials of this organisation highlight widely held
perspectives on South Africa’s foreign policy and the role that human rights plays in such
policy. These analyses, of course, reference a concern for the place occupied by human
rights considerations in the country’s foreign policy.

Caroll Bogert, associate director of Human Rights Watch in 2008, opened her article in
the Sunday Independent as follows:**

Supporters of human rights around the world watched in joy 14 years ago as apartheid
ended and a new era of democratic governance began in South Africa. But many of us are
now watching in dismay as the country’s foreign policy often aligns with global enemies of

human rights.

Her article lists a number of concerns about the direction that South Africa’s foreign policy
was taking. She comments on the government’s unwillingness to confront President Robert
Mugabe on his ‘extremely abusive governance’ of Zimbabwe. She also refers to the less
well-known international issues where South Africa has sided with ‘reactionary’ rather
than ‘progressive’ forces. These related to South African opposition to a warrant to arrest
the president of Sudan for trial before the International Criminal Court (ICC), its position
with respect to Burma®® and a general ‘alignment’ with countries whose human rights
records were very poor. In its first stint as a non-permanent member of the UN Security
Council for two years in 2007 and 2008, South Africa had many opportunities to speak
out ‘forcefully for human rights — or to join those speaking out against them. Again, and
again, it has chosen the latter course.’

Bogert refers to Burma as a case in point. With Russia and China, South Africa has
blocked efforts to condemn the military government’s lethal crackdown on peaceful
protesters in 2007. More than that, she sees an uncanny similarity in the arguments that
confronted anti-apartheid activists and the arguments confronting human rights activists
from the very government that holds office in large measure because of such international
pressure:

The international solidarity movement against apartheid constantly confronted the argument
that what happened inside a country’s borders was none of the rest of the world’s business.
That is precisely the argument the South African government now makes frequently at the
Security Council. It narrowly defines what constitutes a ‘threat to international peace and
security’, and insists that all other matters be taken up at the UN Human Rights Council in

Geneva.

Bogert therefore highlights the shift of post-apartheid South Africa towards arguments
in favour of the protection of sovereignty. This tends to be the argument favoured by
the violators of human rights, and, as discussed earlier, is a central challenge to the
institutionalisation of human rights in foreign policy.>* This will be elucidated later.
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A year later, a different approach appears to characterise the response of Kenneth
Roth, director of Human Rights Watch based in Washington, DC. During a discussion at
South Africa’s Institute for Security Studies in June 2009,* Roth appeared to be a bit more
positive about South Africa’s direction under the government of Jacob Zuma than did his
colleague, Bogert, about the country’s then government.

He argued that post-apartheid South Africa was initially welcomed as a member of the
international community of high moral stature as a result of its peaceful reconciliation
efforts after apartheid and for having a constitution devoted to securing people’s human
rights.

During the Mbeki era, South Africa’s reputation as an active agent for the promotion
of human rights was damaged. President Thabo Mbeki’s positions on HIV and AIDS
and engagement with Zimbabwe in the face of massive human rights violations was
internationally regarded as an unwelcome regression of South Africa’s principled stance on
human rights. South Africa’s reputation became ‘debatable because its focus on promoting
African solidarity was at odds with promoting respectful adherence to human rights’.
Mbeki was accused of cosying up to African dictators, and South Africa’s positions at the
UN Security Council®® failed to contribute to promoting human rights worldwide. ‘South
Africa was therefore seen to undermine the human rights agenda South Africa under
Mbeki who increasingly viewed human rights as an internal matter’.*’

However, Roth said that South Africa’s performance and stance on human rights is
generally positive. He notes the country’s role in fostering congruence in Africa towards
human rights due to the institutionalisation of human rights advocacy by means of the AU
and the African Charter of Human and Peoples’ Rights. Moreover, South Africa contributed
to supporting peace in Burundi and promoting African support for the ICC, to which 30
African member states subscribed.

With regard to the current president, Jacob Zuma, Roth argues that while it was
difficult to produce a conclusive opinion yet, signals were generally positive. South Africa
has protested (in August 2009) against the unlawful detention of Burmese opposition
leader Aung San Suu Kyi and expressed its concern about the situation in Sri Lanka, where
it joined the call for an independent investigation into the abusive practices of the Sri
Lankan government during the civil war with the Tamil Tigers of Eelam. He argues that
South Africa’s stance on African matters has been outspoken, which signals a departure
from Mbeki’s policy of ‘quiet diplomacy’. President Zuma made it very clear that Sudan’s
President Al-Bashir was not welcome at the former’s presidential inauguration as South
Africa, as a signatory to the Rome Statute, would have been forced to arrest him.*® It needs
to be noted, however, that at the AU summit in Libya in July, 2009 South Africa was part
of the decision that Africa would ignore the warrant of arrest for Al-Bashir.

On Zimbabwe, Roth rather controversially stated that South Africa has welcomed many
Zimbabweans fleeing the violence and repression who took up residence in South Africa,
which is an important humanitarian gesture, even though it has not yet been accompanied
by a change in government policy on Zimbabwe.*

According to Roth, some of the challenges and opportunities for South Africa,
include:

e putting pressure on Somali protagonists by fighting impunity by means of an

international investigation;
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e pressuring President Kabila of the Democratic Republic of Congo (DRC) to ensure that
the DRC army respects human rights and forcing the DRC to arrest Bosco Ntaganda
(wanted by the ICC for war crimes);

¢ pushing for a non-deferral of Al-Bashir’s indictment (in terms of this, the ICC warrant
would remain active and could be acted upon);

e pushing for true power sharing in Zimbabwe (there was substantial criticism that
the power-sharing government in Zimbabwe was hobbled by the intransigence of
the former ruling party, ZANU-PF, and its leader, Robert Mugabe; South Africa was
widely seen as partial to them, to the detriment of the former opposition Movement
for Democratic Change);

e exercising leadership with a pro-human rights stance in the Human Rights Council
(this would involve reorienting South Africa’s current stance); and

¢ forcefully advocating against a culture of impunity on the African continent (African
leaders have often assumed that they would be shielded by other states from criticism
of and punishment for their misdeeds, thus allowing them to retire unmolested
after questionable tenures in office or even accommodating them in ‘power-sharing’
governments when they refuse to step down after they have lost elections, as occurred
recently in Zimbabwe and Kenya).

Roth contends that South Africa is today less influential than in the immediate post-
apartheid era due to the character of the foreign policy under Mbeki. Roth calls for a
resumption of (what is widely perceived to have been) the moral- and value-laden South
African foreign policy of the Mandela era.

The critiques by Bogart and Roth point to a number of expectations that human
rights advocates (and, indeed, many ordinary South Africans) have of the place in foreign
policy that will be occupied by human rights considerations and the way in which South
Africa should conduct itself, and how it should orient its participation at international
organisations and on the continent.

On the other hand, the self-image South Africa has vis-a-vis its conduct on human
rights matters is that it is in fact committed to them. Concurrently, however, it has tied
its diplomacy to an understanding of the international order that assumes the primacy
of state sovereignty. As this is a position taken by less democratic and less human rights-
minded states, it finds itself in the company of many regimes whose commitment to
human rights — domestically and internationally — is dubious. In order to move beyond
this, South Africa would need to accord a larger intellectual and policy space to diplomacy
that focuses on people and explicitly accepts limitations to state sovereignty.

CONCLUSION: CAN HUMAN RIGHTS AND FOREIGN POLICY
BE MADE COMPATIBLE?
In conclusion, it is useful to reiterate Baehr’s questions:
e Can a government promote the implementation of human rights in another country?

e Should a government promote the implementation of human rights in another
country?
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e Which governments?
e Which countries?

e Which rights?

e In what way?

There is a need — in South Africa and elsewhere — to establish very clearly what the
foreign policy of a government can do to counter gross human rights violations outside
its own jurisdiction. This is also the question to the South African government: If human
rights are the guiding light of the country’s foreign policy, surely it should be transformed
into concrete policy and practice?’

Countries invariably claim to position their policies in terms of the highest principles
and ethics. That means they can be addressed in terms of these norms.

As to which human rights are to be promoted, the obvious response is that these must
include the whole spectrum in the International Bill of Rights. But as different types of
rights exist (the so-called ‘three generations’ of rights*™), some will in all likelihood receive
more attention than others. Emphasis will tend to focus on the so-called ‘first generation’
or classic rights. These are the rights that are generally enforceable before the courts, civil
and political rights such as the right to a fair trial, the right not to be tortured, the right to
freedom of expression and others. But it is obviously debatable whether such prioritisation
is justifiable. It may be argued that the recent outbreak of cholera in Zimbabwe has
implications for the wider Southern African region and needs to be addressed as a foreign
policy matter with reference to human rights. The right to health is considered to be a
second generation or socio-economic right. The outbreak of cholera — serious in itself,
but profoundly political in that it arose from the state of economic meltdown that had
followed in the wake of the political crisis afflicting Zimbabwe — is the sort of matter that
ought to be part of South Africa’s foreign policy approach. Human rights applications in
foreign policy should thus not only relate to first generation rights.

With regard to the question of whether countries can and should attempt to promote
human rights through their foreign policies, the opening observation is that human rights
do not focus on the promotion of a country’s material interests; indeed, the promotion
of human rights can even be in conflict with a country’s material interests. For example,
in respect of China, ongoing human rights violations are generally accepted as a fact. Yet
with the economic prospects of trading with China, countries are not prone to engage
the economic giant on its human rights record, and certainly not in a confrontational
way, because it is not in the material interests of most countries to do this. Countries that
wish to promote human rights in other countries therefore do not take an easy task upon
themselves, and they consistently find themselves balancing interests and determining
priorities. Yet many countries still include human rights in their foreign policies.

Human rights can be dealt with as an independent policy goal, but also as an instrument
to achieve other goals of foreign policy. There is an ongoing debate about whether this is
a good idea. An active human rights policy always boils down to interference in matters
that are traditionally seen as the internal affairs of a country.

Fundamentally, this demands that states prioritise their foreign policy concerns, and
how human rights issues rank within that framework in relation to other interests. This
leads to consideration of the question of in what way rights can be promoted. What is
more important is the issue of the promotion of a state’s own economic interests (which
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involve private sector interests, as well as employment and, by extension, social stability)
or the promotion of human rights in another country. What about the allegiance a state
might have to certain partner states in the region? It is indeed easier to ask these questions
than to answer them.

In terms of international treaties and the obligations that states undertake when they
commit themselves to such agreements, this very clearly involves limiting countries’
sovereignty. The strengthening of supranational organisations is paramount as a suitable
framework for redefining national sovereignty. A great deal needs to be done to strengthen
the world’s supranational institutions.

When it comes to choosing measures to implement a human rights-oriented foreign
policy, the effectiveness of policy will need to be the guiding criteria. What will be most
effective is not always what will be most consistent. Perhaps this, then, relates to the
question of which countries and which governments — the answer being that the emphasis
might need to fall on those countries and situations where the prospects of success are
greatest.

NGOs should be supported and their advice taken seriously, as they have expertise that
can be quite valuable to governments and diplomats. Some countries forward the reports
by Amnesty International to all their embassies as a means to keep informed. South Africa
does not appear to avail itself of this opportunity. The world’s conscience needs to be
worked upon and Amnesty International’s strategy of the ‘mobilisation of shame’ is quite
formidable in doing so.

In this context, given both the commitments South Africa has made in terms of the
treaties and instruments to which it is a party and the criticism it has attracted because of
its failure to give priority to human rights in its foreign policy and its dealings with other
states, the South African government would be well advised to start an evaluation of its
human rights policy. To a limited degree, this has occurred, although whether signals to
this effect reflect a profound change of course or merely a change of the country’s public
relations policy is a question that can at this point not properly be answered.

There are countries that have established good reputations in their promotion of
human rights in their foreign policy. But the flip side to this is that countries can lose their
reputations. South Africa has certainly lost its reputation and practically all the gains of
the Mandela era. The country needs to strive to regain that reputation.
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