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A b o u t  S A I I A

The South African Institute of International Affairs (SAIIA) has a long and proud record 

as South Africa’s premier research institute on international issues. It is an independent,  

non-government think-tank whose key strategic objectives are to make effective input into 

public policy, and to encourage wider and more informed debate on international affairs 

with particular emphasis on African issues and concerns. It is both a centre for research 

excellence and a home for stimulating public engagement. SAIIA’s occasional papers 

present topical, incisive analyses, offering a variety of perspectives on key policy issues in 

Africa and beyond. Core public policy research themes covered by SAIIA include good 

governance and democracy; economic policymaking; international security and peace; 

and new global challenges such as food security, global governance reform and the 

environment. Please consult our website www.saiia.org.za for further information about 

SAIIA’s work.

A b o u t  t h e  E C O N O M I C  D I P L O M A C Y  P r o g r amm   e

SAIIA’s Economic Diplomacy (EDIP) Programme focuses on the position of Africa in the 

global economy, primarily at regional, but also at continental and multilateral levels. Trade 

and investment policies are critical for addressing the development challenges of Africa 

and achieving sustainable economic growth for the region. 

EDIP’s work is broadly divided into three streams. (1) Research on global economic 

governance in order to understand the broader impact on the region and identifying options 

for Africa in its participation in the international financial system. (2) Issues analysis to unpack 

key multilateral (World Trade Organisation), regional and bilateral trade negotiations. It also 

considers unilateral trade policy issues lying outside of the reciprocal trade negotiations arena 

as well as the implications of regional economic integration in Southern Africa and beyond.  

(3) Exploration of linkages between traditional trade policy debates and other sustainable 

development issues, such as climate change, investment, energy and food security.
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A b s t r acT 

In a liberalised trade and investment environment, trade, investment and competition 

policies together form a specific nexus. South Africa needs foreign direct investment to 

help address its need for employment creation, growth and development. Trade can 

lead foreign direct investment or follow on from it, and it may well be that a merger 

transaction leads to increased import competition in domestic markets. Competition policy 

can address different aspects of this issue. First, pre-merger notification and merger review 

provide an opportunity to assess a priori the competitive impact of a proposed transaction, 

to determine whether a substantial lessening of competition will result, or whether any 

specified public interests are likely to be adversely affected. Secondly, Competition Act 

provisions on restrictive practices and abuse of a dominant position can be invoked to 

check the effects of unfair trade practices. Although at this stage South Africa is reluctant 

to include new generation issues in regional trade agreements, there are already regional 

instruments that embrace them and it is also probable that these questions will feature on 

the agendas of South Africa’s negotiating partners. World Trade Organisation agreements 

also include provisions on ‘new generation’ issues such as competition. Obligations entered 

into in this multilateral forum, as well as in regional agreements, are binding and cannot 

subsequently be revoked citing domestic policy imperatives. The proposed Walmart-

Massmart merger is a reminder that international obligations must be considered carefully 

prior to, and at the time of, negotiations, and no matter how worthy domestic policy aims 

might be, they cannot justify attempts to skirt around international legal obligations. 

A BOUT     THE    A UTHOR   

Trudi Hartzenberg is executive director of the Trade Law Centre (tralac) in Cape Town. tralac 

builds trade-related capacity in east and southern Africa. Her research interests include 

trade and regional integration, and industrial, investment and competition policy. 
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A b b r e v ia  t i o ns   and    A c r o nyms  

ANC	 African National Congress 

CET	 common external tariff

DED	 Department of Economic Development

dti	 Department of Trade and Industry

FDI	 foreign direct investment

FIP	 Finance and Investment Protocol

GATT	 General Agreement on Tariffs and Trade

GATS	 General Agreement on Trade in Services

ITAC	 International Trade Administration Commission

ITED	 International Trade and Economic Development

M&A	 merger and acquisition

RTA	 regional trade agreement

SADC	 Southern African Development Community

SACU	 Southern African Customs Union

TNC	 transnational corporation

TRIPS	 Agreement on Trade-Related Aspects of Intellectual Property Rights

WTO	 World Trade Organization
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I N TRO   D U C T I O N

Trade, investment and competition policies are central to broader discussions of South 

Africa’s industrial policy. In the period immediately after the general election of 1994 

which brought to power the African National Congress (ANC) government, trade policy 

was a key component of the new administration’s strategy for economic transformation, 

and reintegration into the world economy. Economic policy was informed by a 

‘reconstruction and development’ imperative, supported by a need for global integration 

after years of international isolation. By contrast with its predecessor’s industrial and trade 

policy of import substitution, the new government embraced outward orientation with a 

very bold trade liberalisation strategy. At that early stage of the new political dispensation, 

it was arguable that trade policy was ahead of industrial policy.

The broad sweep of the restructuring taking place in those years also included a review 

of competition policy. It was clear that a robust competition policy and legal framework 

would be politically acceptable only if public interest featured explicitly in competition 

governance architecture. The inclusion of specific public interest issues has become a 

hallmark of South Africa’s competition legislation and has provided guidance for many 

other developing countries. Nevertheless, while there was a strong emphasis on investment 

promotion and encouragement of foreign direct investment (FDI), little attention was paid 

to developing an investment policy, or a legal framework for investment governance. 

By the second half of the 1990s the adjustment costs of extensive trade liberalisation 

had become evident. Some industries – most importantly, perhaps, clothing and textiles – 

had experienced the severe effects of increased import competition, with many enterprises 

closing down in consequence. Resultant job losses became a serious policy (and broader 

socio-political) issue. The impact of trade liberalisation during that time has been the 

focus of many subsequent enquiries. (It is important to note that liberalisation poses 

specific challenges for developing countries: for them, adjustment processes often are not 

cushioned by the support of trade-related policies, or indeed by the more robust market 

and broader institutional infrastructure of many developed countries.) 

Over the next decade South Africa responded to the experience of the late 1990s with 

a more circumspect and cautious approach to trade policy and a distinct shift in emphasis, 

mainly to domestic development challenges and among those, primarily employment 

creation. Arising from this policy there were important changes to government structures, 

including the establishment of the Department of Economic Development (DED) after the 

general election of 2009. This was a significant institutional development, both as regards 

trade policy and strategy, and international trade administration.

South Africa’s most recent trade policy and strategy1 was released in May 2010 after 

extensive consultation. It articulates a very specific trade-industrial policy conjuncture. 

It is clear that industrial policy, in which the manufacturing sector is still predominant, 

leads trade policy; and the import tariff is regarded primarily as an instrument of industrial 

policy to be used selectively to protect and support specific industries: In South Africa, 

import tariffs do not feature prominently as a revenue-generating instrument, as they do in 

many other African countries. In line with so strong an emphasis on manufacturing in its 

industrial strategy,2 South Africa’s trade policy still lacks clarity on trade in services, and a 

clear stance on ‘new generation’ issues, including investment and competition.3
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A strategic tariff policy is the focal point of the new trade policy and strategy. It 

provides a visible means of protecting domestic industries and supporting job creation 

and retention and it is in this context that the DED becomes important. The International 

Trade Administration Commission (ITAC) which decides on tariff applications (and 

also implements trade remedies), considers the merits of applications specifically with 

respect to their impact on employment and investment. ITAC, which used to fall within 

the purview of the Department of Trade and Industry (dti), now comes under the DED.4 

This raises a number of institutional matters regarding trade policy implementation and 

international trade administration. Primary responsibility for trade and industrial policy 

rests with the dti, which is where the core policy expertise in those fields lies. DED has a 

mandate for development planning and policy coordination with a strong domestic focus: 

in short, to ensure that employment and job creation are at the heart of economic policy. 

Given that, for example, ITAC decisions on tariff applications are referred to the minister 

of economic development, institutional co-operation between DED and the dti is essential, 

both in the latter’s industry division (which has industrial policy and specific industry 

expertise), and its international trade and economic development (ITED) division, where 

trade-related expertise is housed. At present it is unclear whether or not this level of 

co-operation exists.

This paper reviews recent investment and competition policy developments in South 

Africa in the light of trade policy. It traces the strategic policy and legal interface as well as 

the institutional architecture for policymaking and implementation in those areas.

A  C O M P ET  I T I O N  P O L I C Y  P ER  S P E C T I VE

The relationship between trade and competition policy is well recognised.5 Adam 

Smith was well aware of it, and documented the pernicious effects of cross-border 

anti-competitive practices in a liberalised international trade environment. Rather 

more recently, at the first World Trade Organization (WTO) ministerial conference in 

Singapore in 1996, a year after the organisation’s establishment, linkages between trade 

and competition policy were formally introduced to the international trade agenda.6 As 

a rapid increase in globalisation over recent decades spurred the opening of domestic 

markets to foreign competition, domestic economies have become increasingly susceptible 

to anti-competitive practices that originate outside their own national borders.7 Hence a 

multilateral agreement on competition policy can be justified because anti-competitive 

practices are rarely confined to one jurisdiction;8 for example, there may be global market 

sharing arrangements; export cartels based in one country may affect consumers in 

another; import cartels may work to exclude foreign suppliers, or form other barriers to 

entry; mergers may take place in competitive markets at home in which the parties may 

have substantial market shares in other parts of the world; and abuses in one market may 

result from a dominant position in another.9 In this context a well-functioning national 

competition regime may be necessary but not sufficient,10 hence the need for international 

co-operation with other competition authorities that have a stake in the matter.11

The question therefore arises as to whether, alongside trade and investment 

liberalisation initiatives, a global and coherent approach to competition policies is 

required.12 Given that anti-competitive practices can impede trade liberalisation there 
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are strong incentives to include specific provisions on competition policy in the WTO 

framework.13 The Doha Ministerial Declaration of 2001 ’recognised the case for a 

multilateral framework to enhance the contribution of competition policy to international 

trade and development’.14 In July 2004, however, following failure to reach consensus 

on competition policy at the Cancun ministerial meeting in September 2003, the WTO 

general council decided that it would no longer form part of the work programme set out 

in the Doha Declaration.15 Despite this setback, many international organisations continue 

actively to discuss the creation of international frameworks to shape competition policy.16 

Competition in WTO agreements

Various WTO legal texts include provisions with specific reference to competition policy. 

Article III of the General Agreement on Tariffs and Trade (GATT) of 1947 calls for 

‘national treatment’; this implies a general prohibition on the use of internal taxes and 

other internal regulatory measures to afford protection to domestic production of trade in 

goods17 and thereby discriminate against imported products. Importantly, however, Article 

III covers discrimination by nationality only of goods, not of business enterprises. Further 

rules on competition in the trade of goods are contained in GATT Article XVII, which 

authorises contracting parties to maintain state trading enterprises (including monopolies) 

so long as they do not discriminate between domestic and foreign goods in their purchases 

and sales; and Article II, which requires that trading monopolies authorised by the state 

must not restrict sales of imports in a manner inconsistent with tariff commitments.18 

Within the realm of trade in services, Articles 8 and 9 of the General Agreement on Trade 

in Services (GATS), which came into force in 1995, lay down general obligations not to 

abuse market power or restrain competition while recognising the right of governments to 

act against anti-competitive practices and to work together to limit them.19 Commitments 

are scheduled in specific sectors identified by national governments. These have to be read 

together with Article 17 (national treatment); which means that it is possible to stipulate 

specific requirements for foreign services suppliers, provided these have been scheduled 

in the sector commitments.

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), 

in force since 1995, includes references to competition policy; it allows countries to 

take steps such as compulsory licensing when they can show that an anti-competitive 

abuse has occurred. It also provides an incentive to enacting competition legislation by 

making compulsory licensing easier against such a legal background.20 Although some 

competition rules clearly already exist within the WTO it has been argued that they should 

be made more precise in order to encourage international co-operation on competition 

policy.21

In addition to the WTO agenda competition policy also features increasingly in 

regional trade agreements (RTAs), which arguably have been the fault line in international 

trade governance over the past decade or so. The inclusion of competition policy and 

other new generation issues reflects a trend to deeper integration extending well beyond 

border measures such as tariffs. South Africa does not, however, support the inclusion of 

new generation trade issues22 in RTAs; its trade policy agenda still largely centres on trade 

in goods. 
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South Africa’s competition policy

Competition (or antitrust) law and policy have together become an indispensible toolkit 

not only to promote efficiency by preventing and addressing anti-competitive practices, 

but also to address broader development priorities or public interest questions. The aim 

of competition policy is to safeguard the competitive process, not to protect specific 

competitors. As noted earlier, South Africa’s competition policy is a case in point explicitly 

including, as it does, public interest issues in competition law. The post-1994 broad 

economic policy review included competition law and policy. 

The Maintenance and Promotion of Competition Act of 1979 did not provide for a 

robust competition regime. Among its several shortcomings was an absence of provisions 

related to vertical or conglomerate configurations or ownership concentration. There were 

also no pre-merger notification requirements and no explicit prohibitions; and the final 

yardstick for decisions, the ‘public interest’, was not defined in the Act. The Competition 

Board operated under the 1979 Act and its ad hoc and inconsistent decisions were, 

therefore, not unexpected. It was not independent and its powers were limited to making 

recommendations to the minister of trade and industry. A regulation issued by the minister 

in 1984 declared some practices per se unlawful, including resale price maintenance, 

horizontal collusion on price, terms or market share and bid rigging; but despite this 

there were no prosecutions. 

In the review, effective implementation of a strong competition policy was seen as 

an important tool to regulate private enterprise, given that the nationalisation policy of 

the ANC had been abandoned by 1994. Specific goals of competition policy included 

diluting the concentration of economic power, which was desirable to promote balanced 

economic development, and the promotion of greater private sector efficiency. Following 

a comprehensive policy consultation process which included debates within the National 

Economic Development and Labour Council, a new competition law, the Competition Act 

No 89 of 1998, was promulgated and became effective in September 1999. 

The Act provides for three agencies to enforce and implement competition regulations. 

They are respectively the Competition Commission, the Competition Tribunal and the 

Competition Appeal Court, which together have exclusive jurisdiction over competition 

matters.

The Competition Commission is an investigatory agency. It is an autonomous statutory 

body that monitors competition and market transparency by investigating anti-competitive 

conduct.23 It is empowered to investigate, control and evaluate restrictive practices, 

abuse of dominant position, and mergers and acquisitions (M&As).24 The commission 

is independent of the dti and its decisions are subject to appeal through the Competition 

Tribunal and the Competition Appeal Court. This is very different from the position of 

the previous Competition Board which existed until 1999 under the Act of 1979, and was 

essentially an administrative unit within the dti.25 It is true that the act granted the board 

extensive scope to investigate both mergers and restrictive practices26 but with effective 

decision-making resting with the responsible minister, it was inevitable that political 

considerations would prompt challenges to its credibility and consistency.

The Competition Tribunal is the adjudicatory body or court of first instance, 

adjudicating matters referred to it by the commission or by a complainant. The latter, 

under Section 51(3) and (4) of the Competition Act, can refer matters directly to the 
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tribunal, subject to that body’s rules of procedure, after a decision of non-referral has been 

made by the commission.27 

In brief, the key functions of the tribunal are to grant exemptions, authorise or prohibit 

large mergers28 and adjudicate prohibited practices and mergers respectively under 

Chapters 2 and 3 of the Act.29 The tribunal also acts as an appeal body for decisions of the 

commission and may grant orders for costs on matters presented to it by the commission.30

The Competition Appeal Court (CAC) may consider any appeal against, or review of, 

a decision of the tribunal. It may confirm, amend or set aside any decision or order and 

give any judgment or make any order that circumstances require. 

The Competition Act incorporates features that reflect South Africa’s unique 

development problems. It permits (and in certain cases requires) consideration of public 

interest issues such as empowerment, employment and the effect of actions on small 

and medium enterprises. Although equity considerations are explicitly incorporated into 

competition law, political channels as a route for appeals concerning such issues are not 

permitted. Contrary to previous practice the minister now has no power to override the 

decisions of the competition agencies, which are independent.31

Development concerns also featured strongly in debates on the role of competition 

policy in addressing both structural elements in the economy and corporate behaviour, 

especially of large conglomerates.32 Poverty and unemployment were as much a part of the 

policy discussion as was the promotion of competition and economic efficiency.33

The Competition Act covers ‘all economic activity within, or having an effect within, 

the Republic’, thus providing for extraterritorial jurisdictional coverage. The nature and 

scope of its extraterritorial reach was recently tested in a case involving the export of 

soda ash from the US to Botswana.34 Botswana and South Africa are members of the 

Southern African Customs Union (SACU) and implement a common external tariff;35 

hence imports into Botswana can be expected to have an effect within South Africa. It was 

argued in this case that soda ash from the US to Botswana was in reality destined for the 

South African market. Reference to extraterritorial scope is also found in a recent consent 

order that required scrutiny of South African citrus exports to the US.36 The Competition 

Commission investigated allegations by South African citrus exporters that the USA Citrus 

Alliance, a trade association, was indirectly fixing the selling price of citrus in the US.37 

South African citrus exporters38 argued that this conduct had an impact within South 

Africa. 

In addition to embracing restrictive practices and abuse of a dominant position, South 

Africa’s competition law makes provision for pre-merger notification and assessment of 

the effect of merger transactions. A merger (or acquisition) takes place when a company 

or group of companies directly or indirectly acquires or establishes control over all or part 

of another business, or an entire firm. It may take the form of the purchase or lease of 

assets, joint ventures and/or the amalgamation of the businesses. Pre-merger notification is 

required for intermediate and large mergers (thresholds for these categories are determined 

periodically). Should FDI take the form of a merger or acquisition it must be notified to 

the Competition Commission, subject to the size of the merger. The connection between 

trade, investment and competition issues is clear in the case of FDI in services sectors (see 

below).
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Competition in South Africa’s trade agreements

South Africa is party to several regional trade agreements which cover competition policy. 

Notable among them are regional integration arrangements in southern Africa that provide 

for co-operation between member states in enforcing competition law. 

Like other member states South Africa implements the SACU common external 

tariff (CET). In 2002 the members signed a new customs union agreement that came 

into force in 2004; Article 40, Part 839 of the agreement makes reference to competition 

policy. Under this article member states are required to apply a competition policy and to 

co-operate in competition enforcement. At present, South Africa, Namibia, Botswana and 

Swaziland have such a policy and law, and Lesotho is working towards one. The SACU 

agreement makes no mention of an institutional model for co-operation in enforcement, 

but information sharing takes place and South Africa has helped smaller competition 

authorities to establish enforcement capacity.

South Africa also belongs to the Southern African Development Community (SADC). 

In 2009 the members of this regional economic grouping signed a declaration on regional 

co-operation in competition and consumer policies, but it has not yet been implemented. 

The declaration follows Article 25 of the SADC trade protocol, which calls for member 

states to implement measures within the community to prohibit unfair trade practices and 

promote competition. 

At this stage there are still member states in SADC and SACU that have no law 

or competition authority, and in neither case has a modality for co-operation been 

established. Competition questions with a cross-border dimension therefore must still be 

addressed in line with national competition laws.

F ORE   I G N  D I RE  C T  I N VE  S T M E N T

It is axiomatic that FDI can make an important contribution to a country’s development.40 

For developing countries in particular, it has become a crucial factor in promoting 

and sustaining economic growth and development,41 given its potential inter alia to 

raise productivity, enhance exports, promote the transfer of technology, and facilitate 

global economic integration.42 In the face of insufficient resources to finance long-term 

development in Africa, policymakers increasingly see FDI as key to facilitating and 

enhancing the continent’s economic growth.43 The South African government subscribes 

to this view and in a recent policy statement recognised that FDI is required to support 

its own growth and development objectives.44 Making sure that FDI contributes to 

economic growth and welfare, however, is a question not only of increasing inward 

investment flows but also of ensuring that the industries and markets in the host 

country operate efficiently. Efficient functioning of markets depends on contestability 	

(ie the ease with which firms can enter and exit the market) as well as the extent and 

nature of competition. Reaping the benefits of FDI therefore requires not merely that 

regulatory barriers to FDI are reduced and positive standards of treatment for foreign 

investors are established – the traditional focus of FDI liberalisation – but in addition, that 

competition in markets is maintained.45 Because FDI can result in undesirable economic 

effects, host countries must support the liberalisation of FDI policies by instituting 
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measures aimed at ensuring the proper functioning of markets, including control of anti-

competitive commercial practices.46 It is in this context that the relationship between 

competition policy and foreign investment becomes important.

FDI is the sum of equity capital, reinvestment of earnings and other long- and short-

term capital as shown in the national balance of payments.47 The International Monetary 

Fund (IMF)48 defines FDI as a cross-border investment in which a resident in one 

economy (the investor, usually a multinational enterprise or transnational corporation 

[TNC]) acquires a lasting interest in an enterprise in another economy. By convention, 

a direct investment is established when the investor has acquired 10% or more of the 

ordinary shares or voting power of an enterprise abroad. ‘Lasting interest’ implies a 

long-term relationship between the investor and the investment enterprise, and usually 

gives the investor an effective voice in the latter’s management. FDI is therefore distinct 

from portfolio equity investment and ‘other investments’ that do not result in foreign 

management, ownership, or legal control of the firm.49

FDI may involve the creation of a new establishment or investment (‘greenfield’ 

investments), or a joint venture, or the acquisition of an existing enterprise (ie cross-

border M&As). Its benefits for a host country can be significant. They may include:

•	 enhanced productivity; 

•	 technology and skills transfer to companies and the labour force; 

•	 human capital enhancement; 

•	 enterprise development; 

•	 integration into the global economy through the establishment of foreign trade flows;

•	 improved access to international markets; export diversification; and 

•	 enhanced competition. 

In this way FDI can be used to diversify an economy and reduce over-dependence on 

a limited sectoral spread.50 Given these potential gains it is not surprising that many 

countries are actively seeking to attract FDI, and in some cases treat foreign investors 

better than their nationals – in terms of business incentives, for example.

As countries liberalise and reduce policy impediments to FDI, however, competition 

policy becomes an increasingly important factor in regulating markets, to ensure that 

regulatory barriers to FDI are not replaced by anti-competitive company practices.51 The 

inflow of FDI can have unintended side-effects on an economy. They may include:

•	 conflicts between the host country and that of the investor;

•	 creation of a hostile business environment; 

•	 de-capitalisation as foreign owners transfer earnings abroad; 

•	 market inefficiencies and misallocation of resources; and 

•	 creation of competition damaging to local firms, including market dominance and 

abuse of dominant positions.52 

Many of these adverse consequences, however, can be mitigated by policy measures.53 

Given that FDI thrives in a market economy, it is necessary to accelerate and sustain 

market economic reforms alongside policies aimed at liberalising FDI.54 In so doing, 

competition policy provides an important avenue of reform. 
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It can:

•	 promote consumer welfare; 

•	 foster efficient allocation of resources; 

•	 prevent or control excessive concentration levels and resultant structural rigidities in 

the market; 

•	 address anti-competitive practices; 

•	 reinforce the benefits of privatisation and regulatory reform; 

•	 establish a focal point for advocating pro-competitive policy reforms and a culture of 

competition; and finally and importantly 

•	 ‘enhance an economy’s ability to attract foreign investment and to maximise the 

benefits of such investment’.55 

Investment liberalisation and competition policy play a complementary role in promoting 

efficiency, consumer welfare, economic growth, and development.56 The impact of FDI on 

a host economy depends on several factors. They include:

•	 mode of entry (for example M&A or greenfield investment); 

•	 the type of activity engaged in by the investment enterprise, and whether or not it is 

already undertaken in the host country; 

•	 sources of finance for FDI (eg reinvested earnings, intra-company loans, or equity 

capital from parent companies); and 

•	 the effect on domestic companies.57 

Over the past two decades there has been a surge in FDI, mainly through cross-border 

M&As. The impact on host economies of such activity – as opposed to greenfield FDI 

– has caused some concern, much of which is based on the fact that M&As represent 

a transfer of ownership from domestic to foreign hands and do not, initially at least, 

add to the productive capacity of host countries. FDI through M&As is therefore less 

likely than other forms of investment to transfer new or better technologies or skills at 

the time of entry, or to generate employment. In addition, M&As can lead to increased 

market concentration with implications for restricted competition. They may even be used 

deliberately to reduce or entirely eliminate competition.

The impact on domestic competition is perhaps the most common concern regarding 

cross-border M&As: the sheer size of many TNCs and their large share of global markets 

raises fears about growing international oligopolies and the market power of individual 

enterprises.58 Many of these concerns have been highlighted recently in a proposed merger 

between US-based Walmart Stores Inc and South Africa’s Massmart Holdings (see Box 1). 

It is clear that effective competition policy is vital to the management of FDI, through 

M&As in particular as well as more generally.59 In addition, the Walmart merger is a very 

clear example of an awkward policy interface that highlights the importance of reconciling 

international trade obligations with specific domestic development imperatives. The 

transaction offers important implications for the host country’s policy space, and policy 

coherence, in the context of international agreements and domestic policy and laws.
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Box 1: The Walmart-Massmart merger 

Introduction

In November 2010, US-based Walmart Stores Inc, the world’s largest retailer, made an offer 

to purchase a 51% stake in South Africa’s Massmart Holdings Ltd. Walmart’s rationale for 

the $2.4 billion (ZAR 2.5 billion60) deal was a desire to increase its exposure to emerging 

markets,61 given their high growth potential. Walmart does not yet have a presence in 

Africa but already has stores in 14 countries outside the US, including Brazil, China and 

India. Massmart, with operations in 14 sub-Saharan African countries, is one of the largest 

distributors of consumer goods in Africa and a leading retailer of general merchandise. The 

deal can be seen, therefore, as a strategic regional acquisition by Walmart for expansion 

into the African market.62

The proposed acquisition was notified to the Competition Commission of South Africa 

in late 2010 in accordance with provisions of the Competition Act No 89 of 1998. The 

Competition Commission recommended to the Competition Tribunal that the merger be 

approved without conditions, based on a finding that the merger did not raise competition 

concerns. Nevertheless, public interest concerns related to employment and procurement 

practices were noted. Hearings at the Tribunal took place in May 2011, following which the 

Competition Tribunal announced its conditional approval of the transaction. This decision 

overcame the final hurdle to Walmart’s entry into Africa: required approvals had already 

been obtained from competition authorities in all the other African countries in which 

Massmart operates.63

Major concerns and findings

Although the merger did not raise competition concerns per se, various trade unions, 

government departments, and the Small, Medium and Micro Enterprises Forum opposed 

the merger on the basis of several public interest issues. A major concern was that given 

Walmart’s reputation for being anti-union, the merger would negatively affect existing 

relationships between Massmart and trade unions in South Africa. It might also result in an 

attenuation of employment terms and conditions and substantial job losses, both within 

the merged entity and across the broader retail industry, because other retailers would 

be compelled to respond to Walmart’s entry by implementing similar strategies in order 

to remain competitive. Thirdly, the merger would probably reduce local procurement of 

goods, since Walmart’s size and power allows it to source manufactured products globally 

at substantially lower cost than could be met locally. This, in turn, would result in job losses 

across the broader manufacturing sector in South Africa. The objecting parties therefore 

argued that the merger be prohibited or alternatively, approved subject to certain conditions, 

including a preferential procurement quota to protect local suppliers, and standardisation 

of Massmart’s employment conditions across Africa.64 Although the merging parties 

maintained throughout the hearings that no conditions were necessary in approving the 

deal, as a demonstration of goodwill they offered commitments to the various stakeholders 
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in the transaction. These undertakings were later taken into consideration in the tribunal’s 

ruling.

The Walmart–Massmart merger raised important questions about South Africa’s 

international trade law obligations (ie commitments made at the WTO) and public interest 

issues (as provided for in Section 12(A)3 of the Competition Act). It was argued that imposing 

the restrictions and conditions on the merger that the objecting parties wanted would 

violate Article III of GATT, which deals with the national treatment obligation that prohibits 

discrimination. In addition, South Africa has fully liberalised its wholesale and retail sectors 

under GATS and is therefore prohibited from denying market access to foreign wholesalers 

and retailers, or discriminating against them.65

The 1998 Competition Act stipulates that when considering a proposed merger, competition 

authorities must consider not only whether the merger is likely to ‘substantially prevent or 

lessen competition’, but also whether it ‘can or cannot be justified on substantial public 

interest grounds.’66 In terms of the latter, the authorities must consider whether the merger 

will have an effect on:

(a) a particular industrial sector or region; (b) employment; (c) the ability of small businesses, 

or firms controlled or owned by historically disadvantaged persons, to become competitive; 

and (d) the ability of national industries to compete in international markets.67 

Following consideration the merger may be approved subject to certain conditions relating 

to these public interest concerns.

The commitments made to the WTO have a permanent and continued impact on measures 

taken by the South African authorities, including the Competition Commission and the 

Competition Tribunal. Competition laws and their application must comply with WTO law 

and ultimately, any violation could lead to dispute settlement proceedings under the WTO. 

This partly explains why the Competition Tribunal was careful to rule on the legality of the 

preferential procurement with respect to international law,68 and why it avoided making a 

finding on the issue of whether the merger would have significant effects on employment.69

Tribunal decision on the merger

The Tribunal conditionally approved the transaction on 31 May 2011, based on the concern 

to protect the public interest while recognising that the merger does not raise competition 

concerns. The following conditions were imposed:70

•	T he merged entity may not retrench workers for a period of two years.

•	 Preference must be given to the re-employment of the 503 retrenched workers when 

employment opportunities become available within the merged entity.

•	 Existing labour agreements must be honoured and the merged entity may not challenge 

the role of the South African Commercial, Catering and Allied Workers Union’s role as 
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Recent FDI developments in South Africa

The South African government acknowledges the importance of FDI to the development 

of the local economy. In early 2011 the National Treasury reiterated that cross-border 

FDI would be beneficial for South Africa because of its probable positive impact on 

employment, productivity and growth. Benefits could include the transfer of skills and 

technology from multinational companies to the host economy, overspill through the 

creation of linkages between foreign and domestic firms, and the prospect of stronger 

integration into international markets. The treasury noted that FDI is necessary to support 

domestic investment in South Africa, which is a low-savings developing economy.72 The 

National Development Plan released by the National Planning Commission in November 

2011 similarly recognises that in the context of curbed savings, foreign investment must 

have a significant role.73 South Africa is therefore committed to maintaining an open 

environment for investment.74

The institutional framework governing investment in South Africa has remained 

broadly unchanged since 2003.75 The country has made significant progress in liberalising 

exchange controls since 1994; at present, there are no general restrictions on movements of 

foreign capital and foreign companies are able to raise capital in the local equity and bond 

markets. Foreign and domestic investors are subject to the same laws and regulations, 

through the application of the ’national treatment’ principle. Hence investment is 

controlled mainly by sector-specific legislation. This includes competition regulation 

(primarily related to M&As under the Competition Act) and sectoral regulations affecting 

foreign entry and ownership in strategic sectors (eg the financial sector – banking and 

insurance – mining, telecommunications and broadcasting, and transport). There is also a 

range of incentive schemes in place for investors.76 It has, however, been recognised that 

there are gaps in the current South African policy environment. These, taken together 

with repeated calls from some political quarters for nationalisation of key industries, and 

objections by government to the Walmart-Massmart merger, make for a somewhat risky 

environment for foreign investors.77

Against this backdrop, the National Treasury has proposed a review framework for 

cross-border direct investment into South Africa.78 Its purpose would be to help maintain 

an open environment for inward FDI, thereby encouraging new inflows of foreign capital 

– with expected benefits for employment, productivity, growth and competition – while at 

 

collective bargaining agent, for at least the subsequent three years. 

•	T he merged entity must set up a ZAR 100 million development fund to support local  

suppliers and small businesses as well as provide training to South African suppliers on 

how to do business with the merged entity and with Walmart.

The government departments and trade unions that participated in the merger have 

subsequently appealed and reviewed the Tribunal’s decision to the Competition Appeal 

Court (CAC), seeking prohibition of the merger, or more onerous conditions on it.71 The 

CAC’s decision is still pending (as at mid February 2012).
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the same time safeguarding the public interest. It would also aim to improve predictability 

for foreign investors and domestic companies through transparency in decision-making; 

support consistency in inward FDI policy across government departments; and support 

the policy framework for managing the macroeconomic benefits and risks of cross-

border capital flows. It is clear that Pretoria has recognised that to be successful, policies 

promoting FDI must be part of broader economic reform;79 and furthermore, that they 

can coexist with other regulations and policies that address existing, specific objectives. 

Competition policy under the Competition Act is a prime example of this approach.

Global FDI inflows have grown rapidly over the past decade, with world FDI more 

than doubling between 2000 and 2010.80 Increasing globalisation, combined with the 

adoption of economic and structural reforms – including the elimination of trade and 

investment barriers and fewer restrictions on international capital flows – brought a surge 

in FDI to developing countries in particular.81 In 2000, developing economies received a 

mere 17.7% of world FDI inflows, but this had increased to 46.1% by 2010. Over the same 

period FDI to Africa more than tripled, from 3.5% of inflows to developing countries to 

9.6%.82 

Overall FDI to Africa remained resilient during the global financial crisis of 2008–

2009. This was partly a result of policies introduced in the 1990s and early 2000s: Around 

that time many African countries liberalised their investment regimes and also, shifted 

from targeting FDI for specific sectors to establishing a broad enabling investment climate. 

This approach reflected the view that a coherent strategy to attract investment is likely to 

be more effective than measures adopted in isolation or ad hoc.83 In South Africa, however, 

net FDI inflows have trended downward since the peak of the resource boom in 2008, a 

cause for concern given the importance of FDI for local economic growth. Nevertheless, 

it is encouraging to note that the value of inward FDI stock has increased dramatically, to 

$132.4 million in 2010 from $43.5 million 10 years earlier.84

Although much of the growth in FDI over the past two decades has been spurred by 

an increase in the number of cross-border M&As across the globe, by 2010 developing 

economies were receiving more investment through greenfield projects than through 

M&As.85 FDI in South Africa has followed this trend. Between 2005 and 2011, the country 

received more than twice as many greenfield investments as it did cross-border M&As, the 

value of greenfield investment consequently being significantly greater than that of M&As 

(see Table 1). This is encouraging, given that greenfield investment raises fewer concerns 

than do cross-border M&As, in terms of their impact on the host economy.

Investment in South Africa’s regional trade agreements

As noted earlier, South Africa is not keen to include new generation issues on the regional 

trade agenda. Included in the SADC Finance and Investment Protocol (FIP), however, is 

an Annex on Investment. The FIP resembles Chapter 11 of the 2011 North American Free 

Trade Agreement in that the annex, on a broad interpretation of its scope, arguably applies 

to any investment in the territory of a host state irrespective of the investor’s nationality.86 

The investor is required to be a legal or natural person who has been admitted to make an 

investment or has made an investment, which can be interpreted to mean that national 

investment laws regulate admission of investors. (At this stage, of course, South Africa has 

neither a comprehensive domestic policy nor an investment law.) 
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Table 1: Inward FDI flows to South Africa 2005–2011

2005 2006 2007 2008 2009 2010 2011a Total

M&A

Number  
of deals

24 34 41 37 22 27 23 208

Value  
($ million)b

5,092 -1,336 4 301 6,676 4,215 3,943 232 23,123

Greenfield 
investments

Number  
of projects

62 76 59 120 109 95 41 562

Value 
($ million)

3,467 4,947 5,148 11,873 7,509 5,891 1,042 39,877

a	 M&A 2011 data is for the period January–May. For Greenfield Investments, 2011 data 

is for January–April.

b	 Net sales.

Source: United Nations Conference on Trade and Development (Unctad), World Investment Report, 

2011

The scope and application of the FIP are particularly important when considering its 

provisions for dispute resolution. The FIP provides for investor-state dispute resolution 

through recourse to international arbitration after exhaustion of local remedies. 

C O N C L U S I O N

The linkages between trade, investment and competition policy are especially important 

for South Africa as it tries to promote FDI, and reintegrate into African and world 

economies (specifically through South–South partnerships) while simultaneously 

addressing domestic economic development problems. Among these, the most important 

is probably job creation.

Competition policy provides checks and balances in a liberalised trade and investment 

environment, because the contestability of domestic markets can be improved by reducing 

or eliminating barriers to trade and investment. With market entry through M&A or 

through trade, the nature and intensity of competition in domestic markets may change 

considerably, making market outcomes difficult to predict. The impact of such activities, 

in particular on employment, is of material concern, an example being the Walmart-

Massmart transaction. The scope of South Africa’s competition law is very broad, providing 

as it does for extraterritorial application and in some cases the explicit consideration of 

specific public interest issues. In the context of controls on cross-border mergers concerns 

regarding trade-investment linkages are important, because such transactions could lead 

to increased imports. 

As African countries increasingly recognise that FDI can play a positive role in 

promoting their economic growth, productivity, and development,87 national policies 
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become crucial to attracting FDI and increasing developmental gains made as a result.88 

For FDI to contribute fully to economic and social progress in Africa, therefore, host 

country governments need to create an enabling policy environment.89 

South Africa has implemented various strategies to attract FDI since 1994, but 

a refinement of some of its policies is needed if it is truly to benefit from FDI inflow. 

Nevertheless it is important that policies for promoting FDI are seen in the context of 

broader economic development policies and not in isolation.90 Competition policy can 

play an important part in creating a robust policy environment for attracting foreign 

investment and maximising its benefits.91 In the words of former Unctad secretary-general 

Rubens Ricupero, ‘governments must foster open investment and trade policies, as well as 

a culture of competition, to maximise the potential of their economies’ [emphasis added].92
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