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ABSTRACT

Since its official inauguration on 9 July 2002, the African Union (AU) has made the promotion
of democracy and good political governance for the development and stability of Africa
one of its main priorities. After a decade of its existence, it is pertinent to assess how
the AU has fared in its commitments to the promotion of democratic values in Africa.
This is the primary concem of this paper, which seeks to assess the state of democracy
and political govermnance in Africa. Given the centrality of elections to the theory and
practice of democracy, the study evaluates the role of the AU in promoting democratic
values in Africa from an electoral perspective. Drawing essentially on the AU's declaration
goveming democratic elections and the declaration on observing and monitoring
elections, the paper submits that while these declarations have positively affected Africa’s
electoral landscape, there is still ground to be covered. Despite the AU's interventions,
elections in Africa remain one of the weakest links in the democratisation process, turning
out to be democratic liabilities, instead of assets. Moreover, the AU's election-monitoring
activities have also been undermined by two closely related challenges, most notably
the contexts of electoral govemance in the host countries and certain administrative and
implementation challenges.

Consequently, the politics of the AU's election monitoring in Africa has, inevitably,
produced mixed results. While it has, together with other monitoring groups, contributed to
raising the general level of awareness and generated some pressure for electoral reforms,
it has also tended to be less critical, especially of incumbents seeking re-election. Worse
still, its reports and recommendations are not binding on the host country because they
do not have the force of law. Urgent steps are needed to redress these contradictions,
including reconciling international standards of elections monitoring with African redlities,
broader coverage of the field for each election and the use of medium- and long-term
approaches. Finally, there is a need to strengthen the links between the AU and local
monitoring groups. This can help improve understanding of the electoral geography of the
host state, and facilitate the sharing of information and logistics.
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THE AU AND THE PROMOTION OF DEMOCRATIC VALUES IN AFRICA

INTRODUCTION

ince the transition from the Organisation of African Unity (OAU) to the African
SUnion (AU) on 9 July 2002, several governance institutions and mechanisms have
been devised to accelerate democratic development and socio-economic good governance
in Africa. These commitments are spelt out not only in the AU Constitutive Act itself,
but also in the declaration on unconstitutional changes of government; the declaration
governing democratic elections; and the declaration on observing and monitoring
elections. The institutionalisation of these instruments suggests that African leaders have
come to attach a reasonable measure of importance to democracy and good political
governance as prerequisites for the development and stability of Africa.

A decade after its inauguration, how has the AU fared in its commitments to the
promotion of democratic values in Africa? This is the main question that this paper seeks
to address, the primary aim of which is to assess the state of democracy and political
governance in Africa critically. Given the centrality of elections to the theory and practice
of democracy, the study focuses on elections. From a minimalist perspective, elections
are the first and most basic indicator of democracy because of their presumed capacity to
guarantee political participation, competition and legitimacy which, in turn, are pivotal
to democratic transition and consolidation. However, elections are not in themselves a
guarantee of sustainable democratic transition and consolidation; they can also be used
to disguise authoritarian rule, held only as transitional rituals, where the people have
little or no choice. This is the focus of an expansive body of knowledge on electoral
authoritarianism, especially in Africa.'

This study critically evaluates the state of electoral governance and the democratisation
process in Africa. Relying mainly on the AU’ declaration governing democratic elections
in Africa and the declaration on observing and monitoring elections, the paper assesses
the AU’s commitments to the execution of these declarations, challenges confronted and
possible ways forward. The paper submits that while these declarations have had positive
consequences for Africa’s electoral landscape, there is still ground to be covered, most
notably with respect to observable inconsistencies in handling similar cases in different
countries.

The paper is organised into a number of sections. Following this introduction, the first
substantive section discusses elections in democratic theory. The second explores the AU’s
institutional architecture and norms for democratic development in Africa. It, however,
places greater emphasis on the declaration on the framework for the AU’s response to
unconstitutional changes of government; the declaration governing democratic elections
in Africa; and the declaration on observing and monitoring elections. The third section
is an analytical exploration of the state of democratic development in Africa, showing
notable progress and setbacks. This is crucial to driving home the point that while the
AU has been able to make some positive contributions to democratic development from
an electoral perspective, there are still major challenges to be surmounted. Some of these
challenges include the reincarnation of military coups, refusal by defeated incumbents
to hand over power to the victorious opposition and the preponderance of electoral
authoritarianism, among others. The final section underscores the electoral connections
to democratic setbacks, and how the AU has faltered in the effective application of its own
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institutional architecture and norms. The conclusion recapitulates the core arguments of
the study, lessons learnt and the way forward.

ELECTIONS AND DEMOCRATIC DEVELOPMENT

Elections have been identified as an indispensable foundation of democracy. As a concept,
an election is ‘primarily a contest among groups, mainly political parties’.> Elections
have also been seen as ‘institutional mechanisms that implement democracy by allowing
citizens to choose among candidates or issues’.> An election is ‘a modality of freely
choosing leaders/representatives and democracy’.* Essentially, therefore, elections have
to do with the process of choosing a person or a group of people for a position, usually
by voting.

The relationship between elections and democracy is considered to be so strong that
some scholars have argued that all democratic variables revolve around elections.” It is,
therefore, hardly surprising that some scholars have, in the Schumpeterian tradition,
attempted to reduce democracy to elections.® For these scholars, democracy is best defined
in terms of electoral politics and the institutional parameters that underpin them. Mesfin,
for example, argues that ‘the founding pillars of any democratic political system, whether
considered fragile or established, remain undoubtedly elections’.” In a related vein,
Agbaje and Adejumobi contend that ‘election is a viable mechanism for consummating
representative government’.® Lewis also added his voice to the democratic significance
of elections when he wrote that ‘elections serve as an affirmation of democratic rights,
inclusion, and transparency’.’

Other important democratic significances attributed to elections include their
capability to institutionalise the process of democratic succession by creating a legal—
administrative framework for handling inter-elite rivalries and providing a platform for
popular backing for the new leaders;' serve the instrumental purposes of legitimisation
and mobilisation of popular support for the government and for development;!! and
institutionalise the process of democratic competition and participation by affording all
eligible adults the right to vote and be voted for.'?

The foregoing exposition on the democratic and developmental roles of elections
raises the fundamental question about the standards of democratic elections. In the extant
literature, three core issues have been identified as central to determining the democratic
quality of any elections. These are competition, participation and legitimacy.'?

However, a crucial issue underlining these democratic qualities of elections relates
to their measurement or operationalisation. With respect to participation, for example,
studies have demonstrated that the main determinants explaining political participation
are institutional factors. Accordingly, the literature has identified three core elements for
measuring the level of participation in any election, namely voter turnout, opposition
participation and the presence of authoritarian ‘old guards’. Voter turnout is usually
measured as a percentage of registered voters. The assumption is that the higher the level
of voter turnout, the higher the level of participation and, by extension, the democratic
quality of elections.'* As Bratton puts it, ‘voter registration was revealed as the single most
important determinant not only of a citizen’s behaviour, but also of overall participation,
outweighing any other institutional, cultural, or social consideration’.!> The issue of
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opposition participation is also considered central to measuring the democratic quality
of elections. This is because the level of participation by opposition parties is seen as
a reflection of the level of available and open democratic space. The ‘absence of viable
political oppositions,” some have argued, ‘makes it even more difficult for voters to have
any leverage over a political party which is predictably returned to power time after
time.’'® In such a situation elections are of limited democratic value because ‘the outcome
is a foregone conclusion’.!’

Although Lindberg’s path-breaking study cited above, which turns on its head the
conclusions of previous studies in the field, is a masterpiece by all standards, it can also
be challenged on several grounds. There is a problem with the ineffective delivery of his
measuring instruments; for instance, taking voter turnout as an indicator of participation
in elections and measuring it as a percentage of total voters registered is problematic in
contexts where voters’ registers are mired in controversies and contradictions. Some of
them manifest in several ways in the African context in general. In Nigeria, for example,
the voters’ register is usually bloated with fictitious names, including underage and
deceased voters. Second, the register is sometimes so distorted that potential voters find
it difficult to locate the appropriate centre to vote and when they eventually do, they
may not find their names in the register. This is partly so because, in many instances,
the voters’ register is not displayed in a timely manner before the elections, as statutorily
required, for voters to confirm their registration and effect necessary adjustments, if any.
Third, election results are so fraudulently manipulated that actual voters outnumber
registered voters. Owing to such tendencies, some registered voters do not even bother to
show up on election day, which presents election administrators with an easy opportunity
to cast a vote on their behalf, without consent, for the highest bidder. What is more, the
main determinants of voter turnout may not necessarily be personal conviction, that is, a
kind of intrinsic, but instrumental support for democracy.'® Measuring participation with
voter turnout in such circumstances obviously belies the reality. It was in this context
that some scholars spoke of ‘pseudo participation’ and ‘a kind of multiparty fatigue’ in
Africa, whereby ‘most people simply conclude that it is better not to vote’ because ‘African
elections are so blatantly manipulated’.*

As beleaguered as Lindberg’s formulations appear, it remains one of the most
authoritative, theoretically robust and analytically nuanced expositions on the subject.
Even so, taking it as a benchmark reveals that not all elections could measure up to the
standard of democratic elections. Studies have long begun to recognise these tendencies.
Such literature speaks to the possibility of adapting elections to disguise authoritarian rule,
as has been the case in most transitional settings under the ‘third wave’ of democratisation
in the post-Cold War era, most notably Africa, Asia, Latin America and post-communist
Soviet republics. It is in this regard that Andreas Schedler exposes the ‘manifold
instruments ruling parties may deploy to contain the democratic uncertainty of political
elections’; what he called the ‘menu of manipulation’.?® In such situations, Schedler argues,
‘authoritarian incumbents contaminate electoral contests’ by co-opting the electoral
process to legitimise their control of power, in which case, democracy becomes a game of
deception.?! This is why some have argued that elections can also ‘inspire alienation from
the system’.??

In recognition of the dysfunctional and sometimes subversive role of elections,
there is now a bourgeoning literature on pseudo-democratic regimes, what many have
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labelled hybrid regimes or electoral authoritarian regimes.*> In such situations elections
are mere democratic rituals, where participation, competition and legitimacy are actually
eliminated, and the basic requirement is, according to Ekman, ‘closer to “elections make
a potential difference”.** In such political systems voting does not amount to choosing.*’
Instead, elections only manifest as ‘a fading shadow of democracy’,*® functioning merely
as ‘a system of ideological reification of the hegemony and power of [the] dominant class,
a system of social acculturation through which dominant ideologies, political practices
and belief are reproduced’.?” Young buttresses this position when he views elections as
providing ‘the opportunity to legitimise the political and economic pre-eminence of one
group, to reward supporters of that group and compel them to adopt greater political
conformity, and to impose a firm hand on challenging elements within or outside that
group’.”® These tendencies largely explain why political globalisation or, better still,
democratisation, has become a major source of security threats in Africa, especially
through post-election violence.?

What has been the relationship between elections and democracy in Africa, and how
has the AU responded to emerging challenges of elections and democratisation? These are
the concerns of the following sections of this paper.

THE AFRICAN UNION'S ARCHITECTURE FOR
DEMOCRATIC DEVELOPMENT?*®

In order to promote the development of democratic values in Africa, the AU developed
certain institutional architectures and norms. Such norms include the declaration on
the framework for the AU’ response to unconstitutional changes of government, the
declaration governing democratic elections in Africa, and the declaration on observing
and monitoring elections. With respect to unconstitutional changes of government,
the Assembly of Heads of State and Government agreed on the following definition of
situations that could be considered to be unconstitutional changes of government, as spelt
out in the Lomé Declaration on the Framework for an OAU Response to Unconstitutional
Changes of Government adopted in July 2000:>!

e Military coup d’état against a democratically elected government;

¢ Intervention by mercenaries to replace a democratically elected government;

¢ Replacement of democratically elected governments by armed dissident groups and rebel
movements; and

¢ The refusal by an incumbent government to relinquish power to the winning party after

free, fair and regular elections.

This definition was expanded in January 2007 through the African Charter on Democracy,
Elections and Governance (ACDEG) to include a fifth item, namely ‘manipulation of
constitutions and legal instruments for prolongation of tenure of office by (an) incumbent
regime’.”?

The inclusion of tenure elongation, otherwise known as the third term agenda, as a
constituent of unconstitutional changes of government was understandable. Tenure

elongation had, at that particular time, become attractive to African leaders.>> Between
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1990 and 2005, 18 Africa presidents had reached the completion of two terms and were
constitutionally barred from seeking a third. Of these, nine resisted the temptation of a
third term, while the other nine attempted it. Of the nine who made the attempt, three
succeeded while the remaining six failed.**

At a general level, however, confronting the challenges of unconstitutional changes
of government was not negotiable, given its heavy tolls on sustainable democracy and
development on the continent. Unconstitutional changes of government are symptomatic
of democratic instability which, in turn, retards foreign direct investment, economic
growth and freedom. Moreover, unconstitutional changes in government ‘establish
dictatorships, subvert democratic governance, preclude the exercise of the rights of
people to constitute or change their government, and lead to gross violations of human
rights’.>> The AU recognises this reality when it declares in the preamble of the Lomé
Declaration that ‘the phenomenon of coup d’état has resulted in flagrant violations of the
basic principles of our Continental Organisation and the United Nations’, calling for a
strict adherence to ‘principles of good governance, transparency and human rights’, and
the ‘strengthening of democratic institutions’.*®

Sub-regional and national instruments have been devised to deal with any of these
issues or a combination of them.?” At the regional level, for example, the Constitutive Act
of the AU provides among its foundational principles measures to promote democratic
values, including condemnation of unconstitutional changes of government. Article 4 of
the Act states that the Union

shall function in accordance with:

(m) Respect for democratic principles, human rights, the rule of law and good

governance;

(0)  Respect for the sanctity of human life, condemnation and rejection of impunity and
political assassination, acts of terrorism and subversive activities; and

(p) Condemnation and rejection of unconstitutional changes of governments.

Specifically, Article 30 of the Constitutive Act provides that ‘[g]lovernments which shall
come to power through unconstitutional means shall not be allowed to participate in the
activities of the Union’.*®

The imposition of sanctions in the form of suspension of any government that assumes
power through extra-constitutional means may be seen as a demonstration of the AU’s
commitment to this provision. Apart from suspension, the AU not only stipulates an
ultimatum of a maximum period of six months within which to re-establish an elected
government in the event of unconstitutional changes of government, but also establishes
a peer-pressure instrument through the Eminent Persons Contact Group (EPCG) to be
mobilised at the instance of the Chairperson of the AU Commission.

Closely aligned to the foregoing measures is the emergence of the principle of non-
indifference, as opposed to the age-long principle of non-interference in the domestic
affairs of member states. The legal foundations of non-indifference are spelt out in the
Constitutive Act of the AU which, despite its emphasis on sovereign equality of member
states, respect for borders existing on attainment of independence and non-interference,
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envisages in its Article 4(h) an organisation that can intervene in the domestic affairs
of member states ‘in respect of grave circumstances, namely: war crimes, genocide and
crimes against humanity as well as a serious threat to a legitimate order to restore peace and
stability’ (emphasis added). In addition, Article 4(j) of the same Act guarantees the rights
of member states to request intervention to restore peace and security. It is needless to add
that in all its ramifications, unconstitutional changes of government, as defined by the
Lomé Declaration, constitute a serious threat to a legitimate order.

The instrumentality of the Peace and Security Council (PSC) was established in 2002
for the implementation of the doctrine of non-indifference. Essentially, the PSC’s mandate
is to serve ‘as a standing decision-making organ for the prevention, management and
resolution of conflicts, and collective security and early warning arrangements to facilitate
timely and efficient response to conflict and crisis situations in Africa’.>* More broadly
defined, Article 9 of the Protocol Relating to the Establishment of the PSC of the AU
stipulates the role of the PSC as follows:*

[The PSC] shall take initiatives and actions it deems appropriate with regard to situations
of potential conflicts, as well as to those that have already developed into full-blown
conflicts. The Peace and Security Council shall also take measures that are required in order
to prevent a conflict for which a settlement has already been reached from escalating. To
this end the Peace and Security Council shall use its discretion to affect entry, whether
through the collective intervention of the council itself or through its Chairperson and/
or the Chairperson of the Commission, the Panel of the Wise, and/or in collaboration with

regional mechanisms.

Furthermore, Article 7(g) of the Protocol Relating to the Establishment of the PSC, adopted
in Durban, South Africa, on 9 July 2002, empowers the PSC to ‘institute sanctions whenever
an unconstitutional change of government takes place in member states, as provided for
by the Lomé declaration’. This provision was infused with new life by the ACDEG, when it
provided the following punitive measures in cases of unconstitutional change:*

¢ Non-participation of the perpetrators of the unconstitutional change in the elections
held for the return to the constitutional order and the ban on them from occupying
senior positions in the political institutions of the state;

¢ Their trial by the competent bodies of the AU; and

e The possibility for the AU to apply other forms of sanctions, including economic

sanctions.

The ACDEG provides for the sanctioning of any state party that foments and supports
an unconstitutional change of government in another state; refusal by the state parties to
receive or grant asylum to the perpetrators of unconstitutional changes of government;
signing of bilateral agreements; and the adoption of legal instruments on extradition
and mutual legal assistance. In order to add teeth to these instruments, the PSC finally
established the committee on sanctions in conformity with the provisions of Article 8(5)
of the PSC protocol on 13 March 2009.

Apart from these regional frameworks, there are also sub-regional frameworks against
unconstitutional changes of government in Africa. In the Economic Community of West
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African States (ECOWAS), for example, the ECOWAS Protocol 1/12/01 on Democracy
and Good Governance Supplementary to the Protocol Relating to the Mechanism for
Conflict Prevention, Resolution, Peacekeeping and Security, December 2001, provides the
following in its Article 1 (b—e):*

¢ Every accession to power must be made through free, fair and transparent elections;

e Zero tolerance for power obtained or maintained by unconstitutional means;

e Popular participation in decision-making, strict adherence to democratic principles
and decentralization of power at all levels of governance;

¢ The armed forces must be apolitical and must be under the command of legally
constituted political authority; no serving member of the armed forces may seek to run

for elective political office.

In a related vein, Article 9 of the same protocol provides that ‘the party and/or candidate
who loses the elections shall concede defeat to the political party or candidate finally
declared the winner, following the guidelines and within the deadline stipulated by law’.*?

Finally, national mechanisms against unconstitutional changes of government also
abound in many Africa countries. This is usually done through constitutional provisions
that forbid unconventional ways of capturing power, especially military coups. In Nigeria,
for example, section 14 (1-2) of the constitution states, as part of the fundamental
objectives and directive principles of state policy, that ‘the Federal Republic of Nigeria shall
be a state based on the principles of democracy and social justice’. Therefore, ‘sovereignty
belongs to the people of Nigeria from whom government through this constitution
derives all its powers and authority’. Unfortunately, the enforcement of this constitutional
provision, valuable as it may appear, cannot be totally predicated on legality, but requires
a greater deal of political will on the part of the managers of the system.

At a more specific level, however, sections 217 (1-3) and 218 (1-4) detail the
provisions regarding the establishment, purpose and control of the armed forces of
Nigeria. Two relevant issues stand out from these provisions. First, the military are not
allowed any civil-related duties, only purely military duties, most notably defending the
sovereignty and territorial integrity of the country against any form of aggression. Second,
all military establishments and officers are constitutionally subjected to civil authorities.
Specifically, the president of the country doubles as the Commander-in-Chief of the Armed
Forces, with power to appoint all service chiefs and the power to appoint, promote and
discipline all members of the armed forces of the federation. In fact, the operational use of
the military, for any reason, is the sole prerogative of the president. These constitutional
measures are instituted to subject the military to civilian control.

With the foregoing, it is obvious that certain regulatory norms and principles are
increasingly being codified into the democracy and governance architecture of Africa;
the primary aim of which is to deter any form of unconstitutional changes of government
across the continent. These norms and principles exist at national, regional and sub-
regional levels, and are, indeed, interconnected; for instance, regional and sub-regional
frameworks only assume the force of law within a national jurisdiction when ratified by
the affected country. What remains to be seen, however, is the level of institutionalisation
of these regulatory norms and principles; in other words, the challenges of preventing
unconstitutional changes of government in Africa only begin with the enactment of these
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norms and principles. However, the greater challenges lie in the degree of respect for, and
strict adherence to, such norms and principles in practice. The law in theory is, after all,
not essentially the same in practice.

ACDEG, the AU’s Declaration Governing Democratic Elections, and Declaration
on the Observation and Monitoring of Elections are the most relevant in this context.
ACDEG was adopted by the AU during the 8" Ordinary Session of the Assembly of the
Heads of State and Government convened in Addis Ababa, Ethiopia, on 30 January 2007.
The charter has six substantive sections, each devoted to specific elements of elections,
democracy and/or governance; for example, the first addresses the issue of human rights
and the rule of law in a democratic society. The second reinforces the longstanding belief
that democracy is not attainable, let alone sustainable, without peace, emphasising the
inseparable nexus between them. The charter also articulates the centrality of viable and
robust institutional foundations of democracy, for instance, the existence of independent,
professional and impartial election management bodies for the consolidation of democracy.
This is important because in the absence of such bodies, as stipulated in the fourth
section of the charter, it will be difficult, if not impossible, to hold credible, legitimate and
acceptable elections that will satisfy international standards.

Albeit as a reflection of the weight attached to the problem of unconstitutional changes
of government by African leaders, section five of the charter also addresses the mechanisms
for combating the challenge of unconstitutional changes of government on the continent.
Finally, the charter underscores the crucial point that democracy cannot be restricted only
to the political spheres. Rather, it must accommodate the social and economic bases of
governance, where adequate attention is also devoted to the welfare needs of the people,
not only to the expansion of the political space for party and electoral politics.

Election monitoring has come to be universally accepted as an important component
of election governance and democratic development. Baradei defines ‘election monitoring’
as the process of following and observing the election process, ensuring that it is devoid
of any violations, is in accordance with governing laws and regulations, then taking stock
of any violations and documenting them, whilst maintaining objectivity as an observer or
monitor’.** It is ‘a process through which election is scrutinised and evaluated for purposes
of determining its impartiality in terms of organisation and administration’.* In a more
elaborate definition the International Institute for Democracy and Electoral Assistance
(IDEA) defines it as follows:

[Election monitoring is] the purposeful gathering of information regarding an election
process and the making of informed judgments on the conduct of such a process on the
basis of the information collected by persons who are not inherently authorised to intervene
in the process, and whose involvement in mediation or technical assistance activities should

not be such as to jeopardise their main observation responsibilities’. *®

Holistically speaking, election monitoring encompasses, or should encompass, the three
main stages of the electoral cycle, namely before, during and after the elections.*” The pre-
election phase may involve ‘diverse activities such as following up on media coverage of
elections, monitoring elections spending, and checking voter lists, plus training volunteers
on the monitoring process’.*® ‘On election day, as Baradei argues, ‘the monitors check on
all aspects of the polling process and document all details related thereto, whether the
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availability of voting material, the privacy issue, the security available and the pressure
exerted, if any. They may additionally conduct quick parallel counts of voters using
sampling techniques to validate the later announced government results’.* During the
post-elections period, election monitoring ‘may engage in other related activities such
as educating citizens and lobbying for reform of the elections process’.”® This partly
explains why Baker equates election monitoring to an examination process which is now
‘a well understood procedure whereby hundreds of assessors representing dozens of self-
appointed “examination boards”, both domestic and external, scrutinise the poll and
pronounce their verdicts’.”!

The import of the foregoing is that the literature on the relationships between election
monitoring and democratic development is contested between positive and negative
readings. On the positive side are those who see election observation as generally capable
of constructing ‘international accountability for the process through which national
authorities assume powers, a “seal of quality” to legitimise them’.”? Beyond this, attention
has also been drawn to the more fundamental democratic significance of election
monitoring, especially when assessed using the output, outcome and impact perspectives
for election monitoring.”®> In such a situation tangible output would include the
monitoring reports produced and disseminated, the volunteers trained, and the awareness
sessions conducted. The long-term outcomes would include election system reformed,
the political awareness level raised, the improved monitoring regulations adopted and the
monitoring code of ethics adhered to. The long-term consequences would be the overall
predominance of a more democratic regime and culture, culminating in the improvement
of the election system and promotion of a democratic culture in society.

Some scholars have argued to the contrary, emphasising the other sides of election
monitoring.”* Baker, a leading light in this school of thought, drawing insights from the
monitoring of the 2002 Zimbabwe election, argues that ‘the current system of election
monitoring lacks adequate justification, is vulnerable to being deceived, is an inexact
science, and at times appears to follow scripts pre-written by their sponsors’.”> Drawing
on the same 2002 elections in Zimbabwe, Dorman also emphasises the increasing
politicisation of international election monitoring which, according to him, ‘had less to
do with the levels of violence or of electoral fraud and much more to do with the Mugabe
government’s violent attacks on white farmers and rhetorical confrontations with European
donors’.>® Kohnert also contends that ‘the growing professionalism’ often attributed to
election monitoring ‘did not necessarily lead to less biased observation results’.”” It is,
therefore, hardly surprising to see Carothers also observing that international election
observation is ‘not a cure all’, given what he calls the ‘inevitable limitations of observing’,
including scant attention to deeper political functions and contexts of elections, elusive
standards, and the partiality of some observers.’®

Despite the ongoing debate over the democratic utility of election monitoring, there
seems to be some measure of consensus in the literature that if well managed, election
monitoring could be a viable strategy for improving the integrity of elections worldwide.”
An election can be said to be of high integrity when it is ‘based on democratic principles
of universal suffrage and political equality as reflected in international standards and
agreements, and is professional, impartial, and transparent in its preparations and
administration throughout the electoral cycle’.*® Election monitoring offers some prospects
in this regard through the commitment and collaboration of civil society organisations,
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democratic governments, and regional and international organisations in designing
proactive ways of engaging with the electoral cycle at every stage.

The import of the foregoing is that viable regional and international organisations can
develop institutions, processes and networks that can help promote election integrity and
democratic development through election monitoring. It is, therefore, hardly surprising to
see that election monitoring would appear to have become a democratic ritual; an integral
part of the electoral process in both developed and developing democracies.

With respect to Africa, many rate election monitoring as a plausible process of
identifying universal standards of electoral practice and as a reliable way to assess the
extent to which African states live up to these standards. Consequently, the AU has
devoted substantial attention and resources to fostering democratic development in
Africa through election monitoring. The AU has been doing this through the creation of
institutional norms, most notably the Democracy and Electoral Assistance Unit (DEAU)
established within the Department of Political Affairs of the AU Commission, whose core
responsibility is not only the observation of elections, but also the implementation of
the AU’s programme for the promotion of democracy and democratic elections on the
continent.®! Drawing essentially on the defunct OAU Declaration of Principles Governing
Democratic Elections, for example, the AU sets guidelines for its electoral observation
and monitoring missions. The principles, which were adopted by Heads of State and
Government at the 38" Ordinary Session of the OAU on 8 July 2002 in Durban, South
Africa, state the following, inter alia:**

Democratic elections are the basis of the authority of any representative government . . . and
must be conducted a) freely and fairly; b) under democratic constitutions and in compliance
with supportive legal instruments; ¢) under a system of separation of powers that ensures
in particular, the independence of the judiciary; d) at regular intervals, as provided for
in National Constitutions; e) by impartial, all-inclusive competent accountable electoral

institutions staffed by well-trained personnel and equipped with adequate logistics.

The principles also mandate all member states to adhere strictly to these provisions
in accordance with their constitutional processes. As such, the document spells out
in some detail the criteria for determining the nature and scope, mandates, rights and
responsibilities, and codes of conduct for AU observers and monitors; for example, one
important criterion is the fact that the AU can only observe or monitor elections in any
country if it receives a formal invitation from the country organising the elections through
the appropriate government institution such as the electoral body. However, an official
invitation is not a sufficient basis for the deployment of monitors. It must be supported by
a careful assessment of the availability of resources to the AU, most notably the availability
of lead-time for preparations, essential planning information, professional expertise and
financial resources, among others. These are in addition to a preliminary evaluation of
the host country’s prevailing social, economic, political and constitutional arrangements.

If a decision is taken to send observers or monitors, the mission is entitled to
freedom of movement within the host country; non-discrimination in the accreditation
process; freedom to communicate with all competing parties, candidates, other
political organisations, civil society organisations, electorate, the media and election
administrators; and should have free access to other institutional infrastructure that may
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aid its assignment. Moreover, the mission has a right to cover specific aspects or the entire
electoral cycle, depending on the nature of the mission, whether short or long term. Also
of crucial importance is that the number of long-term observer teams is usually a function
of the number of electoral units across the country; the infrastructure and geography of
the country; problematic or ‘hot spot’ areas that are likely to be contested; human and
financial resources; and the deployment of other national and international observers.
Once deployed, AU observers and monitors are mandated to comply with all national laws
and regulations; maintain strict impartiality and neutrality; resist all pressures, including
offers of gifts, favours or inducements from any candidate, party or organisation involved
in the election; and other stipulated codes of conduct in sections 5.1 (i-xvi), and 5.2 (x)
of the principles.

The DEAU, as noted earlier, has the responsibility of not only co-ordinating and
organising the participation of the AU in the observation of elections, but also of
implementing the AU Commission’s programmes for the promotion of democracy and
democratic elections on the continent. The passage of ACDEG, which entered into force
on 15 February 2012, has added more weight to the AU’s commitments to the promotion
of democracy in Africa.

Since the institutionalisation of these election and democratic instruments, the AU
has continued to play an increasingly significant role in monitoring African elections. AU
observer teams have been deployed to over 50 elections in different African countries. In
2012, for example, election-monitoring teams were deployed to observe the elections of
25 February in Senegal; 15 March in Guinea-Bissau; 25 March in the Gambia; 10 May in
Algeria; 26 May in Lesotho; 7 July in Libya; 15 July in the Democratic Republic of Congo
(DRQO); 31 August in Angola; and 10 September in Somalia. In 2011 AU observer teams
also observed and reported on the 31 January Nigeria elections; 6 February Cape Verde
elections; 13 February Chad elections; 18 February Uganda elections; 8 April Djibouti
elections; 9 and 16 April Nigeria elections; 20 September Zambia elections; 11 October
Liberia elections; and 24 November Gambia elections. In 2010 the AU also monitored
elections in Burundi, Ethiopia, Gabon, Guinea-Bissau, Sao Tomé and Principe, Tanzania
and Togo. Its observers were also present in Algeria, Gabon, Guinea-Bissau, Malawi,
Mauritania and South Africa. The AU also monitored elections in Congo-Brazzaville,
Madagascar and Nigeria in 2007, among others.

At the end of each monitoring exercise, the AU usually produced reports of its
activities, showing its perception of the observed elections in a way that reflects on both
the positive and negative realities of the elections. It also usually makes recommendations
on alternative pathways for improving future elections.

While it may be difficult to ascertain the specific effect of the AU’s monitoring
of elections in Africa, given the dearth of measurable data, it can still be argued that
monitoring African elections has had some positive impact on the electoral and
democratisation process. At least it can create the consciousness that someone is watching,
thereby engendering some measure of self-censorship among political actors. Even so,
there are also other matters arising from the monitoring experience that may serve to
undermine the supposed positive effects of election monitoring. Such matters that may
undermine the results of the AU’s electoral activities and democratic development in
Africa will be explored shortly. Before then, it is apposite to engage with the current state
of democracy in Africa.
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THE CURRENT STATE OF DEMOCRACY AND
POLITICAL GOVERNANCE IN AFRICA

Despite these institutions and norms mentioned above, democracy does not appear to
have taken deep roots in Africa. While promising new hopes in a few instances, the
democratisation processes in many African countries obviously raise some concerns.
In this section these concerns are discussed in terms of the increasing manifestations
of diverse forms of unconstitutional change of government, at least by the AU’s own
standards.

The reincarnation of military coups

The resurgence of military coups in Africa under the current wave of democracy may
not be entirely surprising to those familiar with scholarly debates as to whether or not
democratisation reduces the risks of military intervention in politics.”® Although not an
entirely settled issue in the literature, studies have demonstrated that democracies that
rank very highly in their legitimacy rating have better prospects of avoiding military
interventions. What factors can enhance the legitimacy of political power? David Beetham
gave an insight into this poser when he argued that the exercise of power becomes
legitimate (1) if and when it is in accordance with existing rules; (2) if these rules can
be justified by shared beliefs; and (3) if there is evidenced consent to the arrangements.®*
These three conditions for institutionalised legitimacy, as articulated by Beetham, were
severely criticised by Lindberg and Clark, who felt shared beliefs hardly existed since the
constitution was usually a reflection of what the dominant elites at the time of its drafting
considered to be the appropriate regime; and that those requirements depended heavily
on the subjective evaluation of the people and the main elites. These criticisms and the
absence of sufficient longitudinal data across African countries, perhaps, made Lindberg
and Clark simply submit that ‘when military interventions occur, it seems more likely
than not that the regime in question has not “earned” enough legitimacy among crucial
elites’® and vice versa.

The import of this submission for the analyses of recent military coups in Africa is
that in most cases the regime lacked sufficient legitimacy, as a result of either its mode
of ascension to power or its abysmal performance in power, thereby compromising the
human security of the populace. For this and related reasons, the military is readily
provided with excuses for intervention in politics. Such a position is questionable, given
that it portrays the military as a form of revolutionary vanguard, which provides not only
an exit route to the people under oppressive, dictatorial and corrupt government, but also
one able to do better and govern in the overall interest of the people. From comparative
African experience, this is seldom the case. Rather, military regimes have been a conduit
to the extraction of national wealth. This is usually done by devoting a huge chunk of
the national budget to the defence sector at the expense of other crucial sectors of the
economy such as health, education, agriculture and infrastructure development.®® Worse
still, military regimes govern without respect for the rule of law and the fundamental
rights of the people. It is, therefore, hardly surprising how the seeming enthusiasm that
usually attended their rise to power easily and quickly evaporated into thin air.
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The democratic retrogression is exemplified by the reincarnation of military coups

under the new wave of democracy, as represented in Table 1:%

Table 1: Most recent military coups/interventions in Africa, 2003-2012

No Country Date

1 Central African Republic (CAR) 2003

2 Guinea-Bissau 2003, March 2009 and May 2012

3 Togo 2005

4 Mauritania 2005 and 6 August 2008

5 Guinea 23 December 2008

6 Séo Tomé and Principe February 2009 (foiled)

7 Niger 29 May 2009 and 18 February 2010
8 Madagascar 17 March 2009

9 Mali May 2012

Source: Author’s compilation; updated from Omotola ]S, ‘Unconstitutional Change of Government
in Africa: What Implications for Democratic Consolidation?’, Discussion Paper, 70. Uppsala: Nordic
Africa Institute, 2011

As Table 1 indicates, military coups, once considered to be a thing of the past at the dawn
of the current wave of democratisation in Africa, have begun to rear their ugly head in a
threatening manner.

In most of these cases military interventions have been connected with deepening
crises of legitimacy and governance. In Mauritania, for example, ‘allegations of corruption,
claims of inadequate representation, and ongoing disputes with parliament®® were the
hallmarks of President Sidi Ould Cheikh Abdallahi’s administration. Besides, Mauritania
is considered one of the poorest countries in the world, ‘with an estimated 20 percent
unemployment rate and much of the population living on less than $2 a day’.®
This was partly why despite hostile international responses, there was some appreciable
level of domestic support for the coup, especially among the political class. More than
two-thirds of the members of parliament and the same proportion of senators reportedly
put their names to a statement supporting the coup led by General Mohamed Ould
Abdelaziz.”® Care must be taken not to fall into the trap of the misleading assumption
that the seemingly high level of domestic support reinforces, more than any other factor,
the claims by the coup plotters that the military had acted to save Mauritanian democracy
by putting the country back on course. The fact that the military head of state went
ahead to participate in the attendant transition programme by contesting in the elections
and transformed into a civilian president, against the AU’ protocol, meant that the coup
plotters did so out of selfish interests.

Similarly in Guinea coup leaders hinged their intervention on debilitating poverty,
despite abundant resources, occasioned by massive corruption at all levels of governance

and the need to remedy the situation: ‘Embezzlement of public funds, general corruption,
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impunity established as a method of government and anarchy in the management of state
affairs have eventually plunged our country into a catastrophic economic situation which
is particularly tragic for the overwhelming majority of Guineans.™

The case of Niger, where President Mamadou Tandja was arrested and detained by
the army on 18 February 2010, was no different in any fundamental sense. The coup
probably became the last resort after Tandja had dissolved the parliament and orchestrated
constitutional reform in 2009 that gave him added powers and extended his term beyond
his second five-year mandate. The reform also ‘removed most checks on Tandja’s authority,
abolished term limits, and gave him an initial three more years in power without an
election’.’”> The Supreme Council for the Restoration of Democracy, the code name of
the military junta, however, set and honoured 31 January 2011 for the presidential and
parliamentary elections.

Tenure elongation or third term agenda’™

The attempt to foster tenure elongation in office by incumbent power holders has been
another strategy often employed to disguise unconstitutional changes of government
in Africa, as if they were constitutional. This disguise becomes more glaring when one
considers the fact that some Africanists, most notably Posner and Young, have credited
the process as part of the institutionalisation of power in Africa.”* This is because, as these
writers argue, some African leaders were pressured into seeking a third term in office
but they resisted because the constitution did not allow it. Again, African leaders who
succumbed to the pressure and attempted to elongate their power beyond the statutory
two terms sought to do so within the ambit of the law by resorting to the parliament for
constitutional amendments that would accommodate their intentions:”

Some leaders have managed to circumvent restrictions on seeking more than two terms in
office, yet have done so through formal institutional channels rather than extraconstitutional
means . . . our claim is simply that leaders today are more constrained by formal rules in

trying to achieve their most preferred outcome.

These are dangerous and misleading conclusions, which not only help disguise the
third term agenda as a form of constitutional change of government, but also reify it as
a benefit to African politics. Tenure elongation, in whatever guise, is problematic. First,
Posner and Young ignore the fact that there could be some other more plausible reasons
why African leaders who resisted the pressure of a third term did so other than a mere
commitment to the rule of law; for instance, the fear of failure and attendant humiliation
may be a compelling factor. Second, the divisive tendencies of attempted term extensions
may generate tensions in the country, especially among the political class, which could
provide the basis for military intervention, as was the case in Niger in 2010, or set the tone
for unhealthy succession politics, electoral corruption and violence, as was the case in
President Olusegun Obasanjo’s Nigeria in 2007. Third, Posner and Young also ignore the
fact that even those who succumbed to the pressure and pursued the agenda did so with
many contradictions; for example, the resort to parliament for constitutional amendment,
as the Nigerian experience under Obasanjo demonstrated, was at huge cost to the country.
This cost included the looting of the national treasury to ‘mobilise’ the legislators, and
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the defeat of the agenda eventually set the tone for the ‘do or die’ nature of the 2007
succession politics that produced the worst election in the annals of Nigeria’s political
development.”®

Nevertheless, Posner and Young’s essay is useful for its comprehensive data on how
African leaders exited power between independence and the end of 2005. The authors’
sample included some 227 leaders from 46 sub-Saharan countries. Their findings reveal
that around 70% of African leaders exited power through unconstitutional means in
the 1970s and 1980s, but this dropped drastically to 19% between 2000 and 2005. In
this period, all 18 directly elected presidents in Africa ‘who faced term limits’, according
to Posner and Young, ‘heard strong calls from their supporters to find a way to stay in
power’.”’ Here again, Posner and Young fail to consider the politics of ‘crowd renting’,
which is increasingly gaining ground among African elites, civilian and military alike. This
was the case with Daniel Kanu’s ‘1 million man march’ under his infamous Youth Earnestly
Ask for Abacha, to drum up support for the late General Sani Abacha’s self-succession
bid.”™ Similar things happened more recently during the health crisis and attendant
absentee presidency by then President Umaru Yar’Adua of Nigeria, during which rented
crowds were used to counter the popular movement spearheaded by the Save Nigeria
Group led by Professor Wole Soyinka and Pastor Tunde Bakare.” By implication, there
are no guarantees that these so-called strong calls from their supporters were not simply
cases of crowd-renting. In any case, a more important issue before us is how these leaders
dealt with the ‘strong calls’.

Table 2: Outcome of the third term agenda, 2000-2010

No | Country President then Mechanism/Date Outcome
1 Algeria Abdelaziz Bouteflika Constitutional Amendment | Successful
12 November 2008
2 Cameroon | Paul Biya Constitutional Amendment | Successful
10 April 2008
Chad Idriss Deby Constitutional Amendment | Successful
4 Djibouti Ismail Omar Guelleh Constitutional Amendment | Successful
19 April 2010
Gabon Omar Bongo Constitutional Amendment | Successful
6 Guinea Lansana Conte Constitutional Amendment | Successful
7 Malawi Bakili Muluzi Constitutional Amendment | Failed
July 2002
8 Namibia Samuel Nujoma Constitutional Amendment | Successful
December 1998
9 Nigeria Olusegun Obasanjo Constitutional Amendment | Failed
2006
10 | Senegal Abdoulaye Wade Constitutional Court Successful, but
2011/2012 failed at the poll
11 Togo Gnassingbe Eyadema | Constitutional Amendment | Successful
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No | Country President then Mechanism/Date Outcome

12 | Tunisia Zeni el-Abidine Ben Ali | Constitutional Amendment | Successful
2002

13 | Uganda Yoweri Museveni Constitutional Amendment | Successful

14 | Zambia Frederick Chiluba Constitutional Amendment | Failed
April 2001

Source: Author’s compilation; updated from Omotola JS, ‘Unconstitutional Change of Government
in Africa: What Implications for Democratic Consolidation?’, Discussion Paper, 70. Uppsala: Nordic
Africa Institute, 2011

As can be seen from Table 2, these 14 African presidents had, at various times, attempted
a constitutional amendment that would allow them a third term in office; 11 of them
were successful, and the other three were not. Of the 11 successful cases, one lost out
at the polls, namely Abdoulaye Wade of Senegal. In the successful cases the presidents
were able to take advantage of the power of incumbency, especially control over national
resources, including the treasury and security agencies, which were deployed to silence
opposition voices. However, this was not without some initial resistance and/or criticism
from both within and outside the ruling party, which were defeated with control over
state resources. This was particularly the case in countries where the ruling party did
not have the required majority to effect a constitutional amendment, as was the case in
Yoweri Museveni’s Uganda. Success was, however, greatly aided in those countries where
the ruling party had the required two-thirds of the seats in the parliament, and was able
to hold the party together effectively, preventing it from splintering and fractionalising, as
was the case with Namibia’s South West African People’s Organisation (SWAPO).

One interesting thing about the politics of third term constitutional amendments,
especially in the cases where they were successful, is the high rate of approval in parliament
usually achieves. In Namibia, for instance, 50 members of the 72-seat National Assembly,
all of whom were members of SWAPO, supported the Bill to ensure a smooth passage.
In Tunisia President Zine el Abidine Ben Ali reportedly secured almost 100% support for
the constitutional amendment; while President Ismail Omar Guelleh of Djibouti garnered
the support of 59 MPs in the 63-seat parliament.®! This speaks to the stranglehold of
the executive on the legislature, thereby reinforcing the widespread perception about the
relative weakness of the legislature in Africa,®* as well as its seeming corruptibility, which
allows the executive to hijack and dominate politics.

The few cases where third term politics failed despite the legislative majority of the
ruling party, as with Obasanjo’s Nigeria, Chiluba’s Zambia and Muluzi’s Malawi, offer an
alternative analytical perspective on the subject. In each of these cases, the ruling party
was unable to keep its legislative majority together effectively as a united front over the
third term agenda. In Nigeria and Zambia, for example, there was a groundswell of public
opposition to the agenda. This was championed by civil society movements across all
walks of life, including academia, mass media and democracy activists, which helped
raise popular awareness about the third term agenda and associated evils. The opposition
gained added momentum in these two countries with the serving vice-president (Atiku
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Abubakar of Nigeria, for example) coming out openly to oppose the agenda. This reflected
the deep level of fractionalisation engendered within the ruling party over the agenda.®’

In Zambia, where the ruling Movement for Multiparty Democracy (MMD) had a slim
majority in parliament and what VonDoepp called ‘shaky coalitions with other allies’,** the
success of the agenda was certainly going to be a function of the MMD?s ability to keep its
MPs united. Ultimately, the MMD was unable to do so. Internal fractionalisation ensured
the failure of the Bill by three votes.

In Malawi the leading role of the church in mobilising against the agenda was observed,
with the church being one of the strongest and most consistent arms of civil society in the
country under the current democratic transition.®

These cases strengthen the literature on state—society relations in Africa, where civil
society is often portrayed as the vanguard of democratisation. If well institutionalised, civil
society in many of Africa’s young democracies has demonstrated its democratic credentials
in crucial times, as its role in the defeat of third term politics in these countries illustrates.

Failure to concede power to winning party by power incumbents

Several incumbents have lost elections in Africa but blatantly refused to accept defeat
and concede power to their opponents. Rather than do this, they deliberately engineer
post-election violence that will help them remain in power at all costs. This development,
another form of unconstitutional change of government, has been complicated by
one of the emerging mechanisms of resolving post-election conflicts in Africa, namely
power-sharing. This occurred in Kenya and Zimbabwe, two cases where the opposition
reportedly won, but the incumbents refused to concede power. The post-election violence
in Cote d’Ivoire also at one point appeared as if it would follow a similar pattern, until the
eventual forceful removal of President Laurent Gbagbo from power by the French—-UN
force. Indeed, the popularity of power-sharing among its promoters and negotiators after
electoral conflicts in Africa has made some analysts wonder if power-sharing has become
the ‘new’ democracy on the continent.

In Kenya after the 2007 elections, power-sharing was adopted as a viable option for
managing the attendant impasse between the two main political parties, the Party of
National Unity (PNU) and the Orange Democratic Movement (ODM). This was largely
facilitated by Kofi Annan, a former UN Secretary-General. After protracted negotiation and
occasional setbacks, it was agreed that a grand coalition government would be created in
which the two parties would share power in such a way that executive authority would
be divided between the two, with the PNU maintaining control of the Presidency and the
ODM filling the newly created position of prime minister.” Cabinet positions would be
distributed according to the principle of ‘portfolio balance’, by which each party would
receive a share of ministerial positions equal to the number of seats it controlled in
parliament.®

The accord, no doubt, marks a significant path to post-election peace-building in
Kenya. It succeeded in curtailing violence, at least in the short run, and helped in the
formation and inauguration of a coalition government.** However, a more fundamental
issue relates to the prospects the coalition holds for sustainable democracy in Kenya.”
Can the coalition eradicate the basic fault lines and rifts, especially ethnic divisions? Does
it have internal insulation against abuse or violation by either of the coalition partners?
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Are there adequate institutions for the effective implementation of the agreements? To
what extent does the coalition recognise the fundamental bases of the violence, including
the identity bases of the struggle for power at the centre? These are vital questions that
were not adequately addressed in the coalition. Some have argued that once divisions
already existed, no amount of power-sharing could remove them. Rather, ‘what power-
sharing does is it recognises those divisions and institutionalises them’.”!

More fundamentally, observers are of the view that the scorecard of the coalition
has so far been unsatisfactory.”> Among other shortcomings, the coalition has failed to
address substantial issues, particularly constitutional reform, land reform and inter-ethnic
inequalities, all of which underlined the electoral logjam. There are genuine concerns
that if these fundamental issues are not addressed in a timely way, the current peace deal
may end up as a palliative. This agrees with the conclusion reached by Cheeseman and
Tendi that neither mode of power-sharing in Kenya and Zimbabwe ‘creates conditions for
effective reform, which leads to a more general conclusion: a unity government serves to
postpone conflict, rather than to resolve it’.*?

The situation in Zimbabwe was not that different from the one in Kenya. In the
28 March 2008 presidential and parliamentary elections, opposition candidate Morgan
Tsvangirai of the Movement for Democratic Change (MDC) won the first round of the
presidential election. However, with his total votes less than the required 50% there was
a need for a run-off, from which he withdrew, citing violence against his supporters and
himself. The failure of President Robert Mugabe’s Zimbabwe African National Union—
Patriotic Front (ZANU-PF) to concede defeat, and the subsequent resort to self-help
strategies, including calculated onslaughts against opposition forces and the independent
press, generated a high level of violence comparable only to that of the anti-colonial
struggles.

The attendant process of post-election conflict resolution efforts led to the Global
Political Agreement (GPA), signed on 15 September 2008 between the contending forces,
namely ZANU-PE the MDC and a small breakaway faction of the MDC led by Arthur
Mutambara.”* The GPA called on its signatories to ‘build a society free of violence, fear,
intimidation, hatred, patronage, corruption and founded on justice, fairness, openness,
transparency, dignity and equality’.®> It, however, stalled as a result of disagreement
relating to the sharing of ministries.”® On 30 January 2009 the MDC decided to join a unity
government with the ruling ZANU-PE This finally paved the way for the implementation
of the September 2008 power-sharing agreement. The GPA took effect on 11 February
2009 with the swearing-in of Tsvangirai as prime minister, while Mugabe remained as
president.

The development threw up many contentious issues. First, was the agreement
desirable in the first place? What were the chances of its workability, considering Mugabe’s
antecedents? More importantly, could the agreement help salvage Zimbabwe and its
oppressed people from the brink of political and socio-economic collapse? Looking back,
it now seems very clear that these fears were genuine. Mugabe and his ZANU-PF seemed to
enter into the deal for self-serving interests that had to do with a power survival game. As
Nicoll in Strategic Comments rightly argues, ‘The new government desperately needs major
financial help, but key donors want to see better governance and respect for human rights
in Zimbabwe before releasing the purse strings.”” One way to convince the international
community about its willingness to shift ground was through the facade of power-sharing.
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This was true to the extent that most of the offices conceded to the MDC directly relate
to the economy. Moreover, the agreement was threatened on several occasions as a result
of Mugabe’s highhandedness and breach of provisions of the agreement. The coalition did
not seem to have significantly altered the pre-GPA structure of power.

More importantly, Zimbabwe’s power-sharing agreement, like Kenya’s, largely failed to
address the fundamental political economy issues underlying the problem; for example,
the much-anticipated constitutional reform, expected to be completed within two years
of the agreement, was a slow and ultimately unsatisfactory process. The basic issue of
the rights of the citizen has also not featured on the government’s agenda. Worse still,
both ZANU-PF and the MDC continued to trade accusations and counter-accusations
about the level of compliance and non-compliance with the agreement.”® While Tsvangirai
asked the South African Development Community (SADC) to review compliance with the
2008 GPA underpinning the power-sharing arrangement, accusing ZANU-PF of ‘acting in
bad faith and failing to respect the terms of the GPA, Mugabe’s ZANU-PF kept lobbying
SADC to create the impression that ‘all is well in the inclusive government with the only
problem the Western-targeted sanctions that remain in place’.” Certainly, Zimbabwe needs
‘a range of fundamental reforms that the power-sharing government should undertake
to improve the human rights situation in Zimbabwe. Without these institutional and
legislative reforms, as well as the establishment of genuine respect for the basic rights of all
Zimbabweans, there can be no long-term, sustainable peace and stability in Zimbabwe’.!®

The experience of Cote d'Ivoire represents another sad commentary on the electoral
process and democratisation in Africa. Following protracted controversy between the
ruling and opposition parties, and after a series of peace talks, elections were finally held
in October 2010. These could not produce an outright winner. This necessitated a run-
off between President Laurent Gbagbo and opposition leader Allasane Ouattara, who
was declared winner of the run-off by the country’s independent electoral commission.
However, in a dramatic turn of events, Gbagbo went to the Constitutional Court to
challenge the result. The court, after cancelling some votes for alleged rigging in the
opposition-dominated northern part of the country, declared Gbagbo the winner. Although
the international community, including the UN, European Union, International Monetary
Fund, United States and France, recognised Ouattara, Gbagbo refused to concede defeat,
as had been the case in Kenya and Zimbabwe, leading to the emergence of two parallel
governments in the country until the eventual forceful removal of Gbagbo.

The AU’ responses to the Ivorian crisis left much to be desired. Initially, the AU
seemed to favour the power-sharing approach, at least until the removal of Gbagbo. The
feasibility of this became more evident when the AU sent former South African President
Thabo Mbeki, who brokered the Zimbabwean GPA, to engage in mediation with the two
camps.'®! Tt was, therefore, not surprising when shortly after the visit, Gbagbo expressed
his readiness to share power with Ouattara, offering him the position of prime minister.

In all these cases, one thing stands out clearly, irrespective of official responses: the
refusal by incumbents to concede power after defeat in elections, but instead to devise
extra-constitutional means of clinging on to power, especially through electoral violence
and power-sharing, constitutes an unconstitutional change of government, at least by AU
standards. The situation could have been different, if the AU had been more forthcoming
in the application of its own rules in dealing with such cases. The failure of the AU to be
decisive in applying its rules to the Kenyan and Zimbabwean cases indirectly constitutes
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an open invitation to other would-be incumbent losers in competitive elections not to
concede power to winners. However, with the experiences of Kenya and Zimbabwe,
power-sharing could only have helped postpone the evil day, especially when not
effectively implemented to address the roots of the problem.

ELECTORAL CONNECTIONS

The preceding analyses not only underscore the centrality of elections in fostering
democratic development in Africa, but also suggest elections as arguably the weakest
link in the democratisation process. In what follows, this paper evaluates how the AU’s
responses to these democratic challenges, through its democratic architecture and norms,
particularly those that have direct bearing on elections, have tended to complicate
democratic development in Africa.

Such a focus on the electoral links to democratic development in Africa is
understandable. While elections alone do not make a democracy, the centrality of elections
to democracy remains indisputable. It is pertinent to re-emphasise that elections have
been identified as central to the theory and practice of democracy. This is because from
a minimalist perspective, elections are the first and most basic indicator of democracy.
Elections are regarded as central to competitive politics because of their presumed capacity
to guarantee political participation, competition and legitimacy which, in turn, are pivotal
to the consolidation of democracy.

However, as noted earlier, only well-governed elections can make a positive democratic
impact. Generally, electoral governance connotes ‘the wider set of activities that
creates and maintains the broad institutional framework in which voting and electoral
competition take place’.!® It is a comprehensive and multi-tasked activity, involving three
salient elements, namely (1) rule-making, (2) rule application and (3) rule adjudication.
Rule-making involves designing the basic rules of the electoral game; rule application
deals with implementing these rules to specifications to organise the electoral game;
and rule adjudication involves resolving disputes arising from the electoral game. This
suggests that effective electoral administration is a crucial element in democratisation.
Depending on their administration, elections can be a positive or negative reinforcement
of the democratisation process.

It should, however, be noted that effective electoral governance alone does not guarantee
good elections. A number of forces, including social, economic and political variables,
intervene to play prominent roles in influencing the process, integrity and outcome of
elections. Nevertheless, good elections are said to be impossible without effective electoral
governance.

Winners and losers can regard electoral processes and results as acceptable provided
the elections meet some established standards, notably participation, competition and
legitimacy. These indicators of democratic quality can only be guaranteed provided the
electoral management bodies (EMBs) satisfy some important conditions that strengthen
effective electoral administration. These conditions have been identified to include the
autonomy of the EMBs, measured basically in terms of their structure, composition
or recruitment and funding. Other requisites include professionalism, accountability,
motivation, transparency and general capacity. These conditions are important in order
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for the EMBs to discharge their duties effectively. As Hasen argues, ‘one of the hallmarks
of a mature democracy is professionalised, centralised, and non-partisan election
administration’.'®?

Though largely underdeveloped, the literature has not been totally silent on models
of election administration. From available studies, three models are identifiable, namely
(1) the independent model, (2) the government model and (3) the mixed model of
electoral management designs. Under the independent model, the EMB is institutionally
independent and autonomous from the executive arm of government. The EMB also has
and manages its own budget. It is, however, accountable to oversight agents such as the
legislature and judiciary. The EMB also exercises full responsibility for implementing its
activities and enjoys security of tenure. The reverse is the case under the government
model, where the executive is directly in charge of election administration, usually
through a ministry. As such, the EMB does not have its own separate budget, enjoys
limited power, lacks autonomy and is accountable to the executive arm of government.
The mixed electoral model combines features of the independent and government models,
as the case may be.!*

Table 3: Characteristics of the three models of electoral administration

Aspect of the Independent Government Mixed model
model and the EMB EMB
components Components of | Components of
EMB independent governmental
EMB EMB
Institutional Is institutionally | Is located Is institutionally Is located within,
arrangement independent within, or under, | independent from | or under, the
from the the direction of | the executive direction of a
executive a department branch of department
branch of of state and/ government of state and/
government or local or local
government government
Implementation | Exercises full Implementation | Has autonomy Implementation
responsibility is subject to to monitor or is subject to the
for the executive supervise, and executive branch
implementation | branch of in some cases of government's
government set policy for, direction.
direction implementation Monitoring or
supervision and
in some cases
policy setting
by independent
component
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Aspect of the Independent Government Mixed model
model and the EMB EMB
components Components of | Components of
EMB independent governmental
EMB EMB
Formal Does not Fully Does not report Fully accountable
accountability report to the accountable to | to the executive to the executive
executive the executive branch of branch of
branch of branch of government government
government government and is formally
but, with very accountable to
few exceptions, the legislature,
is formally the judiciary or
accountable to the head of state
the legislature,
judiciary or
head of state
Powers Has powers Powers are Often has Powers are
to develop limited to powers to limited to
the electoral implementation | develop electoral | implementation
regulatory regulatory
framework framework
independently independently
under the law under the law.
Monitors or
supervises those
who implement
elections
Composition Is composed of | Is led by a Is composed of Is led by a
members who | minister or members who minister or
are outside public servant. are outside the public servant.
the executive With very few executive branch | With very few

are civil servants
whose tenure is
not secured

branch while in | exceptions, has | while in EMB exceptions, has

EMB office no ‘members’, office no ‘members’,
only a only a secretariat
secretariat

Term of office Offers security | Usually no Offers security of | Term of office is

of tenure, but members, tenure, but not not secured.

not necessarily | therefore not necessarily fixed

fixed term of applicable. term of office

office Secretariat staff

Budget

Has and
manages its
own budget
independently
of day-to-day
governmental
control

Budget is a
component of
a government
ministry’s
budget or
local authority
budget

Has a separately
allocated budget

Budget is a
component of

a government
ministry’s budget
or local authority
budget

Source: International IDEA (International Institute for Democracy and Electoral Assistance), Electoral
Management Design: The International IDEA Handbook. Stockholm: International IDEA, 2006, p. 9.
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There is, on balance, preference for the independent model. This is because of its
inherent advantages over other models. For example, it has been argued that in countries
that use the independent model of election administration ‘each has become renown[ed]
for regularly scheduled, clean and typically hotly contested elections’.!*

It is, therefore, hardly surprising to see that many of the AU’ interventions for
democratic development, especially through its grand norms and governance architecture,
have been geared towards the promotion of the democratic qualities of African elections.
The African Peer Review Mechanism and framework on unconstitutional changes of
governments are notable examples. However, another primary area of intervention has to
do with the AU’s involvement in the monitoring of African elections.

As an integral part of its democratic development agenda in Africa, the AU has, over
the years, developed certain institutional structures for election monitoring. Drawing
essentially on the defunct OAU Declaration of Principles Governing Democratic Elections
(DPGDE), the AU sets guidelines for its electoral observation and monitoring missions.
This was discussed at length earlier in this paper.

There are two matters arising from the monitoring experience that may serve to
undermine the supposed positive effects of election monitoring, namely (1) contextual
variables prevailing in the host country, and (2) administrative and implementation
challenges.

With respect to contextual variables, several issues are at stake. The first relates to
the institutional designs of election administration, especially regarding the EMB.
In cases where the EMBs are fashioned along the independent model, with substantial
administrative and financial autonomy, there is usually a superior level of professionalism
and security of tenure, which may embolden election administrators to act without fear or
favour and vice versa. Unfortunately, even in some African countries where the EMBs are
supposedly independent, prevailing realities tend to point to the contrary. Consequently,
election administration tends to be more problematic, as is the likelihood of election fraud
and violence. In such circumstances, monitoring elections not only becomes much more
problematic, but also has limited chances of success, measured in terms of short-term
impact, output and outcome.

The second has to do with the history of electoral politics in the host country, whether
peaceful or violent. Wherever the latter prevails, election observers tend to be conscious
of that and may be much more circumspect in the discharge of their monitoring roles. The
state of infrastructural facilities, especially good road networks and communication tools,
can also influence the course of election monitoring.

Whereas several African countries have made steady progress in terms of infrastructural
development, there are still obvious gaps to be filled. Worse still, many elections in Africa
have been characterised by various forms and degrees of fraud and violence, most notably
in Kenya, Nigeria, Zimbabwe and Cote d’Ivoire, among others. Such contextual variables
vary from country to country and have served to undermine the AU’ election-monitoring
efforts to varying degrees.

The more crucial matters arising from the AU’s monitoring experiences, however,
relate to notable administrative and implementation challenges. The first and most basic
challenge here is the problem of poor representation and coverage. By this it is meant
the usually low number of observers often deployed by the AU in its monitoring teams.
Obviously, there is the acute problem of accurate data documentation in this regard.
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The lack of minor details in the AU’ election-monitoring reports, particularly those
relating to the exact number of people deployed and the usually nebulous claim that a
given number of teams were deployed for a given election without specifying the number
per team, reinforces the validity of this claim. Nevertheless, it seems reasonable to claim
that on average 20 observers are usually deployed by the AU to monitor specific elections.
This was the case recently in Lesotho in May 2012 and the Republic of Congo in July
2012. It follows that with such a small delegation, it is impossible to cover a substantial
portion of the terrain. Consequently, what usually transpires is that a few districts and
polling units, usually in the capital cities, are visited at the expense of more vulnerable
polling centres in remote towns and villages. Worse still, most members of the AU’s
observer teams are usually ‘big personalities’ such as past presidents or heads of state and
ambassadors or diplomats, who may not be willing and able to countenance what their
counterparts in civil society may be willing to do.

Another factor that tends to limit the scope of coverage is closely related to the above,
which is that most of the AU’s election-monitoring exercises are usually short term,
focusing essentially on election-day events. The implication is that crucial pre-election
events such as electioneering campaigns, media accessibility and related issues, which
are usually very volatile and set the tone for election-day activities, are not sufficiently
covered, if not neglected altogether. The same goes for post-election activities, during
which the attention of election monitors and international media may have shifted
elsewhere. From the listed cases, AU teams, with the exception of the Republic of Congo
in 2012 where it stayed from 6 to 21 July, hardly stay beyond three to five days. This is
too short to gain a firm and realistic grasp of the institutional architecture of the elections
in any country, including the electoral laws, voters’ register and electoral geography. The
import of this is that their reports may be suspect, based as they are on a few observed
electoral units.

Another major challenge confronting the AU’ election observation missions is
the fact that their reports, like those of other monitoring groups, be they domestic or
international, do not have the force of law. Consequently, no matter how damning the
reports might be, the AU is largely powerless to intervene in the internal affairs of the host
country, except in exceptional cases where electoral irregularities degenerate into acute
post-election violence beyond what can be handled internally. While this remains one
of the fundamental weaknesses of election monitoring the world over, one could expect
some marginal variations in the case of the AU’ interventions in Africa. This is because
the AU has its regulatory institutional instruments on election and democracy in Africa,
including the recent ACDEG to which its members subscribe, to fall back on. It, therefore,
should be able to sanction any breach thereof, as may be reported by its election observers
in any elections. Sadly, this is not yet the case; a limitation that reinforces the widely held
assumption that succession politics is a matter of internal sovereignty, where external
influences are permitted restricted space. It is, therefore, hardly surprising that despite
reservations about the democratic qualities and integrity of certain elections, as contained
in its reports, the AU has not been able to prevent the inauguration of any governments
whose elections were adjudged to have fallen short of internally prescribed standards of
election administration.

The AU’s election-monitoring reports are known, in several instances, to have
contradicted those of sister organisations, both international and domestic. Such
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contradictions were discernible in its reports on the 2007 Nigerian elections,'® and
Nigeria’s 2011 presidential elections.'”” In a related example, while the international and
domestic observer groups condemned the 2011 Republic of Congo election as lacking in
integrity, citing various irregularities, the AU observers described it as ‘successful’.!*®
Such contradictions can be explained in terms of the manifestation of two other
implementation challenges. First, there is a seeming poor level of networking and
collaboration between the AU’s election observer teams and other monitoring groups,
especially the domestic groups, which are usually more grounded with regard to local
peculiarities. Such a low level of interconnectedness between local and external actors also
underscores the state-centric approach to governance, development and security issues,
which tends to privilege formal institutions not only over but also at the expense of civil
society organisations. Second, the contradictions can also be linked to the existence of
unwritten rules and informal alliances that tend to make the AU show solidarity with one
of its own. The rule seems to be that unless in grave circumstances, incumbents should
be protected from humiliation. This solidarity thesis tends to be much more applicable to
second-term elections where incumbents are seeking re-election, as the cases of President
Joseph Kabila in the DRC in 2011 and President Goodluck Jonathan in Nigeria in the same
year illustrate. A much more prominent case was the Obasanjo-led initiative in Senegal
in 2012, which sought to work out a kind of soft-landing arrangement for Wade. In such
cases the ease with which the AU’s reports gloss over blatant irregularities captured by

other monitoring groups is easily discernible.

CONCLUSION: PROMOTING DEMOCRATIC VALUES THROUGH
CREDIBLE ELECTIONS

This study critically evaluates the role of the AU in promoting democratic values in
Africa from an electoral perspective. It relies mainly on the AU’ declaration governing
democratic elections in Africa and the declaration on observing and monitoring elections
to assess the AU’s commitment to the execution of these declarations and the challenges
confronted. The paper submits that while these declarations have had an impact on Africa’s
electoral landscape in positive ways, there is still ground to be covered, most notably
with respect to observable inconsistencies in handling similar cases in different countries.
This emphasises the need for best practices in the implementation of the democracy and
political governance frameworks of the AU.

After discussion of the interface between elections and democratic development, the
paper then reflected on the state of democratic governance in Africa, which leaves much
to be desired. In underscoring this position, the paper draws insights from the various
forms of unconstitutional change of government in Africa, most notably the reincarnation
of military coups, tenure elongation and refusal of defeated incumbents to transfer power
to victorious oppositions. Worse still, the mechanisms of managing attendant conflicts,
especially at the electoral level, have not been encouraging. The resort to power-sharing
arrangements, for example in Zimbabwe and Kenya, remains as problematic as the original
problems the arrangements sought to address.

Above all else, it is at the level of election monitoring that the AU appears to show its
resolve to promote democratic values in Africa. However, as the study reveals, the AU’
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election-monitoring activities have been undermined by two closely related challenges,
which have had (and will continue to have) ramifications for the success or otherwise
of the initiative. These are the contexts of election governance in the host countries and
certain administrative and implementation challenges. When unpacked, the notable
matters include poor representation (coverage) in the field; emphasis on election-day
events at the expense of the pre-election events (short-term strategy); political solidarity
with incumbents seeking re-election; and limited collaboration with domestic monitoring
groups. As with those of all other monitoring groups, the AU’s election-monitoring reports
not only lack the force of law, making them difficult, if not impossible, to execute, but
at times also conflict with those of other monitoring groups, particularly the domestic
groups that are much more grounded in local realities.

As a result of these contradictions, the politics of the AU’s election monitoring in Africa
has, inevitably, produced mixed results. On the one hand, while it has, together with
other monitoring groups, contributed to raising the general awareness level and generated

some pressure for electoral reforms,'®

it has also tended to be less critical, especially
of incumbents seeking re-election. Worse still, its reports and recommendations are not
binding on the host country because it does not have the force of law.

In the final analysis it is imperative that urgent steps are taken to redress identified
contradictions. This must be done in a way that will help reposition the AU’s election
monitoring for democratic development in Africa. While it is crucial to respect
international standards of elections monitoring, efforts should also be made to reconcile
such standards with African realities. Moreover, it is important to improve on the level of
representation and field coverage for each election to be observed. A medium- to long-term
approach, where the entire electoral cycle can be covered, is also critical. Both will pose
some financial challenges. All member states and the donor partners should collaborate
in making adequate funds available. Above all else, there is a need to strengthen the links
between the AU and local monitoring groups. This can help improve understanding of the
electoral geography of the host state, and facilitate information and logistics sharing in a
way that can help save costs.
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